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PREFATORY NOTE. 


t 






This work has been mainly designed for the use of 
students, as a guide to flieir studv of Mahomedan 

V n ° *' O 

Law. Hedcc, for a speedy and convenient grasp 
of its principles, I Jiave.cast them in a series of dis¬ 
tinct propositions, systematically' arranged ill *the * 
.order of consecutive sections, illustrated by decided 
cases applicable to each section. The language of 
judgments to be found in the recognised reports has, 
so far as practicable, been faithfully reproduced in the 
statement of each proposition, in order to impart to.it 
the imprimatur of authoritative law ; and where such 
sources have failed ,JL have fallen back upon the trans¬ 
lations of the Hedaya and the Fatwa Alumgiri, with', 
such modifications as were necessary or proper for the 
requirements of modern law. The illustrative cases 
havedikewise been imported, almost all, from the same 
Reports throughout the work except in* the Chapter 
on Inheritance. There is, a citation of authority for 
every proposition I have set out ; and no important 
decisions^have been missed, while enactments amend- j 
ing or repealing the ancieni rules have been notkd in 
their appropriate pl^ce. The rules of succession in 
intestacy have been felt to be a crux to students, if 
not the”* hardest* * part in „ the whole rafige (511 * 

* f— * . 

Mahometan Personal Law for vthe’m to compre- 
hend. • . ' f * 

•at * 




k 




To afford facilities in the sound understanding 


of the principles of Succession Law, a large number of 


*1 


9 






iv PREFATORY NOTif 

o c c • ' 

illustrations have been grouped together, which, it is 
hoped, .will add to the importance and value oi the 
work, as a concise and*' scientific exposition of the 
subjecf, The scheme of distribution among Sharers 
and Residuaries has been tabulated, and the principles 
upon which the rules of inheritance ar^based are 
expounded at pp. 58-61 as clearly as I have been able 
to do. J[n addition to the principles set out in the 
Sirajhfydh , I have ventured to formulate two fresh 
principles which Ijavo appeared to me to furnish a 
solution of some of the difficulties pointed out b\ 

writers on that subject. * 

• * 

This work is in the main modelled on the plan of 
Sir Roland Wilson’s excellent Digest"' of Anglo- 
M uh a mm a dan Law which I consider to be the 
best adapted for' the object l have had in view. I 

C 

hafe* however, on several-occasions, ventured to differ 
from that authority in some cardinal doctrines. 

c ‘ ; * , D. F. M- 

23, Church Gate Street, • .• 4 

July 1905. r c- 
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CHAPTER I. ’ 

■> 

Introduction of Mahomedan Law into 


British India. 

i 

J. Mahomedan law introduced by legislative 
enactments. —The* Mahomedan law is not the kw 
of British India : it is £>nly the law so far as the 

laws of India have directed it to be observed. 

< 

Per Peacock, C. J., in Sheikh Kudratulla v. Mahini Mohan ( a ). 
“ The Mohainedan Law binds Mahomedans no more than others 
except in the matters to which it is declared applicable. 
It is then law because of its reception^ as one of our law sources 
in the matters to which it applies A (&). 

2. Nature of the enactments. —The laws refer¬ 
red to in the preceding section are Statutes of 
Parliament, ^nd Acts and } Regulations of the Indian 
Government. The Statutes provide> for the applica¬ 
tion of Mahomedan law by Chartered High Courts 
in the Presidency Towns, of Calcutta, Madras and* 
Bombay, and the Actjs and Regulations for the 
administration of that law by Civil Courts in other 
parts of British India. .These enactments enumerate 
tl^e several matters in which Mahomedan law is to 
be ‘administered’ in the places to which they respec¬ 
tively apply, but none of them contains any express 

------3- 

(a) (1SG11) 4 B. L. li. 134, 169. See also Braja Kishor v. Kirti Chandra 

(1871) 7 B.L.R. 19,25. 

(V) Per Holloway, J., in Ibrahim v. Muni Mir Udin (1870) G M. H. 
C. 26, 31. J 
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provision for the application of the whole of Maho- 
medan law in cases' of Mahometans m all its 
branches and divisions. In matters not expressly 
enumerated, the Mahomedan law is applied" as a 
matter of equity and good conscience, by the 
Chartered High Courts, as being Courts of equity 
jurisdiction, and by other Courts in British India, 

‘ under specific directions in that -behalf contained in 
the several Acts and Regulations. 

c f 

The distinction pointed out above is important, for when, 

Mahomedan law is applied as a mere matter of equity, the Courts 

have in some cases declined to follow some of the rules of 

L ( 
Mahomedan law where such rules were, in their opinion, opposed 

to equity and good conscience. Thus there is no specific provision 

in the Madras Civil Courts Act, 1873, (see section 6 below) for 

administering the Mahomedan law of “Gifts” to Mahomedans 

in the Mufassal of Madras. That branch of the law is applied to 

Mahomedans as a matter of equity and good conscience, with the 

result that the Madras Court has refused to adopt the doctrine 

of “ Musha ” and the rule which requires delivery of possession 

to the donee to validate a gift, cn the gtound that they are not 

c consistent with equity and good conscience (c). c 

3. Enumeration of the enactments. —The 

provisions of the Statutes t referred tocin the pre¬ 
ceding section are set out in section 4, and the pro¬ 
visions of the Acts and Regulations in sections 5-11. 

4. Enactments in force in Presidency Towns.— 

As to the Presidency Towns of Calcutta, Madras, 
and Bombay, it is provided that subject to any 
law made by the Governor-General in Council the 
Chartered Aigh Courts shall, in <the exercise c o£ 
their original jurisdiction, c determine all questions 
relating to “ succession and inheritance to lands,, 
rents, and goods, and all matters of contract and 


t (c) Alabi v. Mnssa (1901) 24 Mad. 513. 

c 
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dealing between party and party ” in the cace of 
Mahoniedans, by the law and usages of Muhonie- 
dans, ‘‘and win!re only one of the parties shall be a 
Mah.snnedan,” “ by the-laws and usages of the 
defendant.” . 

21* Geo . Ill, c 70, ail-1 37 Geo. Ill, c. 142—This, section 
Reproduces the law contained in statutes 21 Geo. Ill, c. 70, 
s. 17, and 37 Geo. Ill, c. 142, s. 13. The former statute applied 
to the Supreme Court at Calcutta, and the latter to the Recorder's 
Courts at 'Madras and Bombay. Neither of these, statutes is 
repealed, though the Courts to which they ; vere applicable have 
been abolished. But they are alterable by Indian legislatures, 
to? they are not included in the >ist of statutes which, 
under the Indian Councils Act of 1861, those legislature^ are 
precluded‘"from altering, and in fact they have been materially 
altered. For instance, the Mahomedan law of contract lias been 
almost entirely superseded by the Contract Act of 1872 and 
other Acts. See Ilbert, Government of India, pp. 253 and 391. 
See also Madhub Chunder v. Rajcoomar Doss (tf), and Nobin 
Cbunder v. Romesh Chunder (e). > 

Act XXVIII of 1855.—TJiis Act repeals the laws then in 
forte relating to usury, and provides that in any suit in which 
interest is recoverable, the amount shall be decreed by the Court 
at the rate agreed upon by the parties. It was thought by Phear, 
'J., in Mia Khan v. Bibi Bioijan (/), that tlie repeal of “ laws,, 
relating to usu*y ” effected by the said Act, extended to 
Mahomedan laws. According to that view, the rule of Mahome- 
dan law which prohibits usury must be taken as superseded l»y 
the provisions of Act XX'TTII of 1855. If this be so, it is open 
to question wliRlher the Indian legislature had the powev in 1855 
to alter, %y legislation trie provisions of the aforesaid statutes, for 
jhe subject of usa. y is clearly a “matter of contract and dealing 
> between party and party within the meaning of those statutes. 
The rase above'referred to came before the High Court of Calcutta 


(a) (1874) 14 B.1..R. 76. 

00 (1887) 14 Cal. 781. 

(/) (1870) 5 B.L.R. 500. 
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in the'exercise of its original jurisdiction on a reference from the 

c 

Small Cause Court at Calcutt^. The point, however, haslio prac¬ 
tical importance, for the prohibition of the Korun against ^;he taking 
of interest has been held to be ne more thap a rubral precept. f But 
no question as to the Act being \Qtra vires of the Indian legislature 
can ariseln so far as it repeals the rule of Mahomed an law- as tb 
usury introduced amongst other rules of that law by Regulations 
and Act9 of the Government of India. 

Who is a MaHomedan ?—The status of a Mahomedan 
under the Statutes referred to above, to have the ^lahomedan 
law madedhe rule qt decision, depends upon his being a believer c 
in the Mahomedan religion. The mere circumstance that he may 
call hiinself or be termed by others a Mahomedan is not enouph. 
fiis e pnly claim to have a special kind of law ( applied to him is that 
he follows and observes a particular religion that, of itself 
creates his law for him. If he fails to establish his religion, his 
privilege to the application of its law fails also ( g ). 

Conversion to Mahomedanism. —But the rule that the 
Mahomedan law is to be applied to Mahomedans must be under¬ 
stood to refer to Mahomedans, not by birth merely but by religion 
also (7i). The Mahomedan law therefore applies not only in the case 
of a person who was born a Mahomedan, but one who has become 
a convert tq the Mahomedan religion (i). But the Mahomedan 
law will not apply if the conversion to Mahontedaui ( sm is merely 
a colorable one. In Skinner v. Orde (j), a Christian, who was 
c already tb# husband in Christian marriage of a living Christian 
wife, lived and cohabited for several years with a widow of native 
extraction who professed Christianity. In order to legalize this 
union, both he and the widow bftcame Mahomedans and they 
contracted a marriage in MahomeCfap form, l^he question 
in the caye related to the guardianship r of thp widow’s daughter 
and their Lordships of the Privy Council ‘observed in 'passing ; 
“The High Court expressed doubts of thtf legality of this I 
marriage which their Lordships think they were well warranted c 

__C____ ____2_ 

( g ) Jta/diahadur v. Bkhen Dayul (1&82) 4 All. 343. 

GO Abraham y. Abrahm (1863) 9 M.I.A. 199,243. * 

(i) Jvivala Buhsli x . Dharum Singh (1866) 10<M.1.A. 511,537-38. 

O') (1871) 14 M.hA. 309 ; 10 B.L.lt. 125. 
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in entertaining”*(£). It is submitted that even if the conversion 
in tne ab^ve case bjtd been bond foie, and not merely actuated by 
the desire to enjo^ the privileges ^of polygamy conferred *by the 
Mahomedan law, the marriage would have been illegal, for unper¬ 
son cannot by change of religion release'himself from obligations 
irnpogecl by the law to which he was subject prior to conversion. 
But could an obligation so incurred be cast off by a change of 
religion which is not only made honestly without 10 any intent to * 
commit a fraud upon the Jaw, hut with the mutual consent of ^ both 
the parties effected by such obligation ? To ppt the question in 
• a more specific form—could Christian spouses, married in the 
Christian form,'alter rights incidental to , the marriage, such as 
th%t of divorce, by subsequent conversion to Mahomedanisn\, and 
going through a forndof marriage a second time according'to 
Mahomedan law ? A question similar to the above was raised in 
Skinner v. Skinner (/), but their Lordships of the Privy Council 
did not express any opinion upon it, as upon the view taken by 
their Lordships of the facts, it did not arise for decision. The 
spouses in that case were originally adherents of the Mahomedan 
faith. They subsequently espoused Christianity, and were mar- 
ried as professed Christians in a Church at Meerut. Some^ time 1 
after the marriage, both*spouses teverted to their original creed, 
and Went through the form of marriage a second time •.according 
to Mahomedan law, and continued in the practice and profession 
of the Mahomedan faith until the deatji of the husband. Several 
years before his death, the wife, in consequence of domestic un¬ 
pleasantness, left his house and n’&ver returned to it. After his 
death the wife brought a suit to recover one-eighth of the deceas- l 
ed’s estate as his widow according to Mahomedan law’. The main 
plea set up in defence was th4t she was divorced by the deceased 

according to Mahomedan law several years before his deati, and 

- * -------_ 

■ * * 

ylt) lb. p. 324. See also In the matter of Mam Kumari (1891) 18 Cal. 284, 
Avheie tfie High Court said : “ A sacred and solemn relat ion like marriage 
cannot, we think, be regarded as terminated simply by the ehange of faith 
of eithei spouse without notice to the other, or the intervention of a Court 
of Justice.” In that case a Hindu wife became a convert to alaliome- 
danisni and subsequently married a Mahomedan, and the question was 
whether she was guilty of tho offence of bigamy. 

(0 (1897) 25 Cal. 537. at p. 546. ’* , 
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was not therefore entitled to any share of the inheritance. But 
the divorce was not; proved, and the widow’s claim was allowed. 
Had it been shown that the dec^ased^ did, in faqt, divorce his wife 
according: to Mahomedan foim, the question would have arisen 
whether, having regard to the fact that the first marriage was in 
the Christian form, the subsequent ceversion to Mabomedanism 
and marriage in Mahomedan form could have the effect of enabl¬ 
ing the husband to divorce the wife according to Mahomedan law, 
or whether he could effect a divorce onl r v in manner prescribed by 
the law according: #o which the first marriage was celebrated. In 
Jowala v. Dharwrf (ni) , which was decided by the Privy Council in c 
the y°ar 1886, their Lo~dshlps observed, Whether it is comje- 
tent for a family converted from the Hindu to the Mahomqdan 
faith to retain for several generations Hindu usages and customs, 
and by virtue of that retention to set' up for itself a special and 
customary law of inheritance is a question which, so far as a their 
Lordships are aware, has never been decided. They must 
however, observe that, to control the general law, if indeed the 
Mahomedan law admits of such control, much stronger proof of 
special usage would be required than has been given in this- 
case” ( n ). But in the case of Khojas and Cutchee Memons, 
it has been held by the High Court of Bombay in a series of 
cases that in matters of succession and inheritance they are 
governed by the Hindu law. Both these sectc were originally 

Hindus who became converts to Mahomedanium about four 

{. 

hundred, years agd, but retained from times immemorial the 
Hindu law of succession. The leading case on the subject is the 
Case of the Khajahs and the <*Memons } where it was held by Sir 
Erskine Perry that if a custom at. to successiqn is found to 
prevail amongst a sect of Mahomeddns, and is valid in other 
respects, the Court will give effect ttor it, aKhough it differs from 
the rule of succession laid down in the Koran (o). K a custom 
opposed to the Hindu law of succession is alleged to exis* 
amongst those sects, the burdeh of proof lies on the person 

v «* • 

(w) (1866) 10 M. I. A. 511. 

(;i) lb. 538. * 

(y) (1847) Perry, O. C, 110, 2 Mor. Dig. 431 ; Abdul Cudur v. 

Turner (1884) 9 Bom. 158. 
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ietting» up that custom ( p ). And it has been held by the 1 same 
Co^jrt ‘diat tlie Sjunni Bora Mahqmedan community o$ Gujarat 
and the Molesalarni Girasias of Broach are also governed, by the 
Hindu law in makers of succession and inheritance (< 7 ). 

Where both parties to, a transaction in dispute are 
Mahomedans. —Where both parties to a “ dealing u or transac¬ 
tion are Mahomedans, and a suit is brought in respect of that 
transaction, the dispute is to be decided according to Mahomedan’ 
taw, no matter who the parties to the suit may be. A., a Maho- 
medan, makes a gift, of his house to his wife B., a'lsp a Maho- 
medan. Subsequently A., without B.’s knowlrdge, hprrows money 
from C., a European, on a mortgage of the same property. A. 
fails to pay the amount of the mortgage debt, and C. advertises 
the property for sa?£. B. (Mahomedan) sues C. (European) 
for a declaration of her absolute title to the property, and to 
restrain G. from selling it. C. contends that the gift was made 
with intent to defraud subsequent transferees for consideration, 
and that it is, therefore, voidable at his option under the provi¬ 
sions of the Transfer of Property Act, 1882, section 53. The 
question of the validity of the gift must be decided by Maho¬ 
medan law, the parties to the gift being Mahomedans, though 
one of the parties to J the suit is a European. According to that 
law’, the gift is not invalid because it may have been,made with 
the intent aforesaid (r). See also Transfer of Property Act, 
sections 2 and 129. The rule of decision would be the 

0 -J 

same even if both the parties to the suit were non-M&homedan?, j 
as where B. hed assigned her interest in the house to a Parsi, 
and the suit had been brought by the assignee. o 

Where only one of- the parties to the transaction 
is a Mahomedan. —Iijthiis case, questions in dispute are to be 
determined according to ‘‘the laws and usages of the defendant 

j ) 

Hirbai v. Gorbai (1875) 12 1*. H. C. 204, 305: llah'nnatbai v. 
Iltrban (1877) 3 Bom. 34 ; In re Haji Ismail (1880) 6 Bom. 452 ; 

J Ashahai v. Haji Tyeb (18821 0 Bom. 115 ; Mahomed Sidiek ,v. Haji 
Ahmed (1885) 10 bom. 1. In the goods of Mvlbai (1806) 2 B.H.C. 270. 

(y) Bai 3 Maji v. Bai Sant oh (1804) 20 Bom. 53 ; Fatesangji v. 
Haeisangji , ibid., 181. 

(/•) See Azim Unnissa v. Bale (1871) 6 SI. H. C. 455, 
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The Mahomed an law can, therefore, apply only where the 
defendant is a Mahomedan. r A., a Mahome&an,"borrow? money 
from B., a Hindu. • (Here only due of the parties to the' transac¬ 
tion is a Mahomedan). A. dies leaving twp sotfs, C. and D,, and 
they divide the estate equally between them. B. then sues C. 
alone to recover the whole debt. " The question whether 0. canr 
be rendered liable for the whole debt r is to be decided with re¬ 
ference to Mahomedan law, the defendants being Mahomedans, 

4 end according to that"law A, is not entitled <lo a decree against 
f 0. for^more than a moiety of the debt ( s).V 

5, In Bengal* N.-W. P., and Assam.—As to Bengal, 
North-West Provinces, and Assam, it is 'enacted by 
Act JQI. of 1887, section 37, that the Civil Courts of 
those Provinces shall decide all questions relating 
to “ succession, inheritance, marriage, , ... or any 
religious usage or institution,” by the Mahomedan 
law “ in cases where the parties are Mahomedans,” 
except in so far as such law has, by legislative enact¬ 
ment, been altered or abolished. In other cases, or 
in cases not provided for by any other law for the 
time Joeing in force, the Court shall act according 
to justice, equity, and good'conscience. 

Extent of application of the Act. —Tlie Civil Courts Act 
XII. of 1887 extends to the territories for the time being 
respectively administered by the Lieutenant-Governor of Bengah 
the Lieutenant-Governor of the Korth-Western Provinces, and 
tlje Chief Commissioner of Assam, except such portions of those 
territories as for the time being afe not subject to the ordinary 

civil jurisdiction of the High Courts. £ c 

c 

Justice, equity, and good conscience.— These iwords were 
originally synonymous with the rules f of natural reason, or the 

C C f 

law of nature. But in British India they have generally been r 
interpreted to mean the rules of English law so far as they* are ( 


(s) Bussunteram v. Kamaluddin (1885) 11 Cal. 421. * The doubt 
expressed in the case as to the applicability Mahomedan law cannot t 
be sustained. <* 
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applicable to Indian society and circumstances (£). “ Ana* thus 

urnley this influence of English judges, native law and usage were, 

without express legislation, largely supplemented, modified and 

superseded by English law (w).” > 

^ ■ 

Custom. —The above Act } Ogives r\o opening, where parties 
afe Mawomedans, to the consideration of custom ” ; evidence, 

3 I • -s* 

therefore, is inadmissible under that Act to prove a custom of 

succession at variance with the Mahomedan law 

v ’ 

6. In the Mufassal of Madras. —As to the Mufassal 
of Madras, it is enacted by the Madras Civil’ Courts 

'* Act III. of 1873, section 16, that all questions regard¬ 
ing “ succession, inheritance, marriage, . ^ 

or any religious usage or institution” shall be decided 
in cases where the'parties are Mahomedans, by the 
Mahomedan law, or by custom having the force of 
law, *and in cases where no specific rule exists, the 
Courts shall act according to justice, equity, and good 
conscience. 

Custom. —Note that the above Act expressly recognizes 
custom, unlike the provisions of Act XII. of 1887. 

7. In the Mufassal of Bombay. —As to the Mufas¬ 
sal of Bombay, it is enacted by Regulation IV. of 
1827, section 26, that “the law to be observed in 
the trial of suits shall be Acts of Parliament and Re¬ 
gulations of Government applicable to the case; in the 
absence of such Acts and Regulations, the usage of 
the country in which the* suit arose; if none such 
appears, the-,law of the defendant, and in the absence 
of specific law and usage, justice, equity, and .good 
conscience alone. 


(t) Wnykela v. Shekh MaslvMn (1887) 11 Bom. 551, 5(it, L. K. 14 
J§A. 80, 96; Dada v. JBabaji (1865; 2 B. H. C. 36, 38 ; Webbe v. Lexter 
(1865) 2 B. H. C. 52, 56. 

(m) liberty Government of India, 304. 

(r) Jammya v. Diwan ('900) 23 All. 20: JIaldm Khan v. Gill Khan 
(1882) 10 C.L.R. G03, 605. J 
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In a recent case, the High Court of l)ombay gave effect to u 
usage prevailing in this country of performingjites and ceremonies 
at the graves of deceased Mahotnedans, and granted an injunction 
at the suit of the Mahomedan rdsideuts ofJDha.Cwar restraining a 
purchaser from the owner of the graveyard fronqobstructing them 
in performing religions ceremonies at the graveyard ( w ). c c 

» f f 

8. In the Panjab —As to the Panjab, it is enacted 
' by the Panjab Laws Act IV. of 1872, sections 5 

and .6, as follows :— 

< * * 

“ In questions regarding succession, . . . .‘betrothal, 
marriage, * divorce, dower,.... adoptioji, guardian¬ 
ship-, minority, bastardy, family relations, wills, leg¬ 
acies, gifts, partitions, or any religious usage, ‘or 
institution, the rule of decision shall be— 

(i) any custom applicable to the parties con¬ 
cerned, winch is not contrary to justice, equity or 
good conscience, and has not been, by this or any 
other enactment, altered or abolished, and has not 
been declared to be void by any competent authority; 

(3) the Mahomedan law, in eases where the 
parties are Mahomedans, . except in so far as such 
law has been altered or abolished by legislative 
enactment, or is opposed to the provisions of this Act, 
or has been modified by any such custony as is above 
referred to.” « 

u In cases not otherwise specially provided for, the 
Judges shall decide according to justice, equity, and 
good conscience.*’ [ c 

Custom. — u As regards Mahomedans, prostitution is not looked 
on by their religion or their laws Mvith dny more favorable eye 
than by the Christian religion and laws.” Accordingly the Cbiet 
Court of the Panjab refused to recognize a custom of the Kanchafc 
which aimed at the continuance of prostitution os a family business, 
and the decision was upheld by the Privy Council on appeal (x). 

(to) Ihunrao v. Rvstumhhan (1901) 26 Bom. 198. 

(;r) Ghasiti v. 4 Ghasiti (1893) 21 Cal. 149 ; L. K. 20 I. A. 193. 

tf ‘ 
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9. In Oudh. —Tlie provisions of the Oudli Laws 

Act XVIII. of '>,1876, sections B, for the law to be 
administered in the case of Mahomedans, are the 
same^as in the Panjab. 

10? In Central Provinces —As to the Central 
Provinces it is enacted bv the Central Provinces' Laws 
Act XX. of 1875, sections 5 and 6 as follows :— 

X I 

“In questions regarding inheritance, .... betro¬ 
thal, marriage, dower, . guardianship, minority, 

bastardy, family relations, wills, legacies, gifts, parti¬ 
tions, or any religious usage or institution, the rule of 
decision shall be the Mahomedan law in cases where 
the parties are Mahomedans, .... except in so far as 
such law has been, by legislative enactment, altered 
or abolished, or is opposed to the provisions of this 
Act: 


provided that, when, among any class or body 
of persons or among the members of any family, any 
custom prevails which is inconsistent with the law 
applicable between such persons under this section, 
and which, if not inconsistent with such law, would 
have been given effect to as legally binding, such 
custom shad, notwithstanding anything herein con- * 
tained, be given effect to.” 

“ In cases not provided for by [the above clause], 
or by any other law for the time being in force, the 
Court shall act according to justice, equity, and good 
conscience.” $ 

4 11. ° In Lower Burma. —The provisions*of the 
Low^r Burma Courts Act XL of 1889, section 4, 
w for the law to be administered in case of Mahome¬ 
dans, are the same as in the Mufassal of Madras. 

See section 6, above. There is no statutory provision for 
the application of Mahomedan law in Upper Buima. 


> 
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CHAPTER II. , 

° t ■ *■ 

, Mahomedan Se6ts and Scb-Sects. 


a c 

C . 


c 

e 


12. Sunnis and Shiat^s. —The Mahomedans are 
divided into two sects, naiiiely, the Sunnis and the 
Shialib. # c c 


° 13. Sunni sub=sects. —The Sunnis are divided 

y into four sub-sects, namely, the lianafis, the Malikis, 
the Shafeis, and the Hanbalis. « 

The Sunni Mahomedans of India belong princi¬ 
pally to the Hanafi/school. 

f ‘ c 

Presumption as to Sunniism —The gjeat majority of the 
Mahomedans of this country being Sunnis, the presumption will 
be that the parties to a suit or proceeding are Sunnis unless it is 
shown that the parties belong to the Shiah sect (y). 

14. Shiah sub-sects —The Shiahs are divided 
c ‘ c r into three sub-sects, namely, the Asna-Aasharias, the 

\ « Ismailias, and the Zaidyas. 

The Khojas and the Borahs d£ Bombay belong 
c to the Ismailia sect. 

< c. 

15. Each sect to be governed by its' law. —The 

Mahometan law applicable to each sect i£ to prevail 
as to litigants of 'that sect. t 

c It was so held by the Judicial Committee of the Privy Coun¬ 
cil in Deedar Hossein v. Zuhoor-oa.i Nissa ( z ). The Sunni law will 
therefore apply to Sunnis, and the Shiah law to Shiahs, and the 
law peculiar to each school and subject will stpply to persons 

O ' r> 

belonging to that school or sub-sect. And it has beep held by 
the Allahabad High Court thaVa woman of the Sunni sect marrv- 
ing a Shiah husband is entitled to tjie privileges secured to* her 
married position by the law of her sect, the Court observing, “ no 


(//) Bajatun v. liHaiti Klmnum (1903) 30 CaK 683, 686. 
(*) (1841) 2 M.I.I. 441, 477. 

t 

c 

c 
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authority lias been qited to us for the theory that a Sunni woman 
contracting marriage with a Shiah becomes thereby governed by 
the Shiah law.” Nasnh Husain v. ilamidan (1882) 4 All. 205. 

16. Change from one Sunni sub-sect into another.— 

Every Sunni Mahomedan, who has attained the* age- 
of puberty, can renounce the doctrines of* the bub- 
sect to which he belongs, and adopt the tenets of any 
of the other three sob-sects. 


This follows from the judgment of the Bombay High CouVt 
in Muhammad Ibrahim v. Gulam Ahmed (a). In that case, a 
Mahomedan female of the Shafei sect, after attaining puberty, 
adopted the tenets of the Hanafi school, and married without lier 
father's consent. The marriage was valid according to the Hanafi 
law which did not require the father’s consent, she having arrived 
at the age of puberty; but it was not valid according to the 
Shafeite law which required such consent, though she had attained 
puberty. The above facts gave rise to the broad question whether 
after puberty a Sunni Mahomedan female of any one sect could 
elect to belong to whichever of the other three sects she pleased, 
and it was held that she was at liberty to do so, and that, the 
marriage in question was tfhder the circumstances valid. Though 
the case was that of a female, the authorities on which the judg¬ 
ment was based justify the wide terms of the section set out 
above. 

n i ■ 

In Hayat-un-mssa v. Muhammad Ah Khan (5), a Sunn: 
Mahomedan female, aiter her marriage with a Shiah husband, con¬ 
formed outwardly to his religion, and the question was whether 
after the death of the husband,., she had reverted to the Sunni 
creed. The importance of:*the question arose from the rule of 
succession set out in section 21 below, and it was held by their 
Lordships of -the Privy Council that the succession to her estate was 
governed by the Sunni law as throughout her widowhood she was 
a member of the Sunni sect, having returned to the religion of her 
youth, and discarded that which was temporarily imposed upon 


(7/) (1864) 1 B.H.C. 230. 

(b) (1890) 12 All. 290, L.R. 17 I.A. 73. 
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her by the necessities of her position as a Shiah wife/ But' the 
point to be noted here is that it was not suggested either* in. the 
High Court, nOr before theif Lordships, t£iat a Sunni Mahomedan 
was precluded from adopti-ng the teneta^of the Shiah sect, or 

having once done so, from renouncing the new creed and reverting 
to the old one. ' ~ ^ 
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CHAPTER III. 

1 * 

<v > o 

Source^ and Interpretation’ of 

Mahomed an Law, 

% 

5 | • 

17.> Sources of Mahomedan Law —T here are /.our 

■sources of Mahomedan law, namely, (1) the Koran; 
(2) Hadis! that is, precepts, actions and sayings of the 
prophet Mahomed not written down during liis life¬ 
time but preserved by tradition and hapded down t>y 
authorised persons; (3) Ijmaa, that is* decisions of 
the companions of Mahomed and his disciples; 
and'* (4) Kiyas, being analogical deductions derived 
from a comparison*'of the first three sources when 
they did hot apply to any particular case (c). 

The Kiyas requires the exercise of reason, and it appears that 
though Abu Hauifa, the founder of the Hanafi sect of Sunnis, 
was so much inclined to the exercise of reason that he frequently 
preferred it in manifest cases to traditions of single authority; the 
founders of the other Sunni sects seldom resorted to Kiyas ( d ). 


18. Interpretation of the Koran —The Courts, in 
administering Mahomedan law, should not as .a rule 
attempt to put thdir own construction on the Koran 
in opposition to the express puling of Mahomedan 

commentators of great antiquity and high authority. 

-»> J 

It was so laid down by their Lordships of tlie Privy Council in 
Aga Mahomed Jaffer v. Koolsom Biebee (e). In that case it was 
held by the Recorder of Rangoon on the authority of a passage of 
the Koran (Sura II. vv. 241-2) that a Mahomedan wid^w was 
entitled to maintenance’ out c.fThe estate of her deceased husband 
for one year after his death, in addition to her share of the in¬ 
heritance, though the contrary is stated to be the law in the 
Redaya (Book IV.) clc XV, sec.iii) and the Tmamia ( Batllie, 


(c) Alorley, Introd., ccxxvji. 
(//) /&., p ccxxxvii. 

(e) (1897) 25 Cal. 9.18. 
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c c a 

p. 170). Their Lordships held, following the latter authorities, 
that the widow' had no sucffrjgbt, and observed that it was not for 
them to speculate on the mode in which the text quoted from the 
Koran wa3 to be reconciled with the faw a j laid down in the 
Heday$ and the Imamifl. Their «Lordships proceeded to f sny: ( c ‘ It 
would be wrong for the Court on appoint of this kind to <attempt 
to put their own construction on the Koran in opposition to the 
express rulin*g of commentators of such g^jreat antiquity and high 
authority.” c 

19/ Precepts of the Prophet —Neitlie/the ancient 
texts nor the precepts of the Prophet Mahomed should 
be*taken literal!/so as to deduce from them new 
rules of law, especially when suefy proposed rules do 
not conduce to substantial justice. 

It was so laid down by their Lordships of the Privy Council in 
Abdul Fata Mahomed v. Rasamayu (/), on appeal from the High 
Court of Calcutta. It was there held by a majority of the Full 
Bench of the High Court that a dedication of property, for the 
benefit of the settlor’s family in perpetuity, with an ultimate gift 
for the poor which was not to take effect until after failure of the 
descendants of the family, does'not constitute a ivakf 1 On the 
other hand, it was held by Amir Ali J., in his dissenting" judg¬ 
ment, that a gift to the donor’s descendants without any mention 
of the poor might be supported as a v:akf. In support of his 
view, tlie learned judge relied on a precept of the Prophet- 
Mahomed to the effect that “a pious offering to one’s family to 
e provide against their getting into want, is more pious than giving 
alms to the beggars. The mosUexce ( llent of sadakah is that which 
a man bestows upon his own family.T Their Lordships upheld 
the decision of the majority, and in commenting upon the iudg- 

C ^ 

ment of Mr. Justice Amir Ali, observed as follows ; “ Clearly 

the Maliomedan law ought to govern a purely Mahomedan dis¬ 
position of property. Their Lordships have endeavoured to the 
best of itlieir ability to ascertain and apply the Mahomedan law as 

known and administered in India; but tliev cannot find that it is 

---- 

C CO (1&94) £2 Cal, 619, 632; L.R. 22 I.A. 76, 86. 
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in aT'Cordiitoce with the absolute, and as it seems to them extrava¬ 
gant, jhppliiation of abstract precepts taken from the mouth of the 
Prophet. Those preempts may be cel lent in thgir proper appli¬ 
cation *.Bi$ it jyould Joe \yong to the great law-giver to 

suppose that he is thereby commencing gifts for which the donor 

exercises ho self-denial.” • • 

• • j> 

The words of the section are borrowed from the judgment of 

their Lordships in Baqar All Khan v. Anjuman Ara Beg am (y). 

Aim Hanifa and his Mco disciples. —“ It is a general njle 
of interpretation of the [ Hanafi] law that where there is ^ differ¬ 
ence of opinion between Imam Abu Hanifa j the* founcler of the 
Hanafi school] and his two disciples, Qazi A*bu Yusuf and In;am 
Muhammad, the opinion^of the majority prevails” ( h ). * 

Abu Hanifa and Muhamiqad were purely speculative juris¬ 
consult^; but Abu Yusuf, whilst equally versed in traditional lore, 
had, in his position as Chief Justice of the Empire of Khalit* 
Harun-ul-Rashid, the advantage of applying legal principles to the 
actual conditions of human life, ‘‘ and his dicta (especially in 
temporal matters ) command such high respect in the interpreta¬ 
tion of Muhammadan law, that whenever either Imam Abu 
Hanifa or Imam Muhanftuad agrees with him, his opinioti is 
accepte'd by a well-understood rule of construction ” (f). 

20. Ancient texts. — New rules of law are not to 
be introduced because they seem to lawyers of the 
present day to follow logically from ancient texts 
however authoritative, when the ancient doctors of 

the law r have not themselves* drawn those conclusions. 

» 

It was so l&id down by tlieir Lordships of the Privy Council 
in Baqar Ah Kha: • v. Anjuman Ara Beg am (y), where It was 
held, overruling a decision *)f the Full Bench of the Allahabad 


iy) (19 Cft) 25 All. 236, 251, 

(JO Per Mahmood, .1?, in Agha All Khan v. Altaf Hasan Khan (18112) 
14 All. 429, 448; Abdul Kadir v. Salima (1886) 8 All. 166-167. • 

(0 (1886) 8 All. p. 162, .see also Muhammad Aziz-ud-din v. The Legal 
Remembrancer (1898) 15 All. 821, 823. # 

O') (19u2) 25 All. 236, 254. * , 

2 ' 
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H’gh Court (/.), that a valid wakf can be created by will as much 
by the Shiah law as by the Sunni law. In thb case uist tfted, it 
was held by J\lalmood, J., tihat as a wakf# according to Shiah law 
was a contract, and required delivery of seisin, a Shiah could not 
make a valid icaJcf by wIt was in reference to this part of 
the judgment that the c ir Lordships made the 1 observations which 
are ‘aet out in the present section.« «. 


(&) Ay ha Alt fell a n v. Alta f Ham it Khanty ISOS) 14 All. 420. 


r 


c 


f 


c 


c» 

r 


c 






c 

e- 




4 


C 


( 


c 


i ( 


u 




c 


( 




c 


C 






o 




t 


a 


c. 


(i 


r 




t 


i 


o 


r 



c 


< 


o 


w 


c. 


c 


v 


t 


i 




c 




f V 


c 


l 


l 


C 


C 


t 


( 


c 


i 


• . CHAPTER IV. 

Of Succession in General. 

21.* Application*of a* Mdhomedan’s estate.—The 

property of a deceased Mi'homechm is to be applied 
successively in payment* of (1) his funeral expenses 
and death-bed charges, (2) expenses of obtaining 
probate or letters of administration, (3) •wages due 
for services rendered^ to the deceased within three 
months next preceding his death by any labourer, 
artisan or domestic servant, (4) other debts*of the 
deceased according to their respective priorities (ii 
an}*), and (5) legacies not exceeding one-thirc^of 
what remains after fill the above payments are mad?; 
the residue is to be distributed among his heirs 
according to the law of the sect to which the deceased 
belonged at the time of his death. 

According to Mahomedan law proper, the property of a de¬ 
ceased Mahomedan is to be applied in the first place in payment 
of his funeral expeuses; secondly, ift discharge of his debts; 
thirdly, in payment of the, legacies jto the extent mentioned in* the 
section.; and the residue is to be divided among his heirs: 
Rumsey’s Al Sirajiyyaji, 12. And here it may be noted that a 
Mahomedan cannot dispose of by will more than one-third of 
what remains after payment of* his funeral expenses and debts. 
The provisions for tlyj order in whksh death-bed charges and the 
wages specified in the above section are to he paid, and the 
provision for expenses of obtaining # *probate and letters of adminis¬ 
tration, occur hi the Probate and Administration Act, 1881, 
ss. 101-105, which applies amongst others to Mahomedans. * L'he 
last-mentioned provision h&s the effect of reducing the 
devisable third to the extent of thn expenses of taking out 
representation, the death-bed charges being merely a species of 
debt, and the residue divisible among the heirs will also be 
reduced to thv same extent. Thus far, the rule of Mahomedan 
law set out above is superseded by the provisions of the Probate 
and Administration Act. , 
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< , c 

(1" priority of debts over legacies is also, recognised by the 
said Act, s 105. Having Regard to the order in which t'he 
debtsc are to be' paid, that is to say, be%e distribution of the 
estate, it was held by the High ‘Court of f Alfahabad in a recent 
case thjit a decree obtained by, a widow foi^her dower payable 
out o£ the estate of her deceased c husband, being subst^utiaily 
a decree for payment of a debt due by the estate, had priority 
over a decree obtained against an heir of the deceased by a 
creditor of the heir (l), 1 

Law of the sect to which the deceased belonged—It has been 
held by the f Judicial Committee of the Privy Council that the 
succession to the estatt of a deceased Mahomed an is governed 
by the law of the sect to which he belonged at the time af r his 
death, whatever may be the sect to which the persons claiming 
his estate as heirs may belong. A, ( a Shiah, sues B, a Sunni, for a 
declaration of his right to succeed to the estate of C. The facts 
are such that if the succession was governed by the Shiah law, 
A would be entitled to succeed ; but if it was determined by the 
Sunni law, B would be entitled to succeed. It is found that 
C, at the time of his death, belonged to the Sunni sect. The 
succession will therefore be governed c by the Sunni law, and 
B is entitled to succeed Cm). c 

22. Vesting of Estate in Executor and Adminis¬ 
trator.— The executoy or administrator, as the case 
may be, of a deceased Mahomedan, is, under the. 
provisions of the Probate and Administration Act, 
1881, his legal representative for all purposes, and 
all the property of the deceased vests in him as 
such. ( c 

c 

See Probate and Administration Act C Y of 1881, s. 4. An 
executor (ivdsi) under tlie ( Mahomedan law is inertly manager 
of the estate, and no part of the estate of the deceased t vests in 
him'as such. And the result was the same c even where probate 
of the will of a Mahomedan was granted, prior to the date of 

c 

( l ) Bhola Nath v. Maqbul-un-Nissa (1903) 26 All. 28. 
c (in) llayat-uii-Nissa, v. Muhammad (1890) 12 All. 290, L. E. 17. I*A, 73. 
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the* Probate and Administration Act, by the late Supreme Colirts 
and fliie pitfsent High Courts in exercise of powers under their 
respective Charters (Vi). Since the enactment of that Act, all 
the property of a deceased Mtihoiaedan vests in his executor as 
such, and the vesting is not *?uspen<^cd till the grant of 
prdbate. • This provision enables*the^executor before probate to 
give a valid discharge to the debtor, and places him in the same 
position in that respect as an executor by English law (o'). It is 
hardly necessary to observe that what vests in the executor or 
administrator under the Probate and Administration Act is Hie 
legul estate as distinguished from equitable estate.^ * • 

u All the property of the deceased ve^ts in him as such,” 
See«*notes to the following section under the head “ Effect of 
subsequent grant of administration.” * 

23. Devolution of inheritance. —Subject to the 

provisions of the foregoing section, the whole 
property of the deceased when he dies intestate, 
or, when he has left a will, so much of it as cannot 
be, or is not, disposed of by the will, devolves 
on his heirs i n sp egjfiv shares "at the moment of his 
death, and the devolution is* not suspended by reason 
of debts being due from the deceased. 

CO i 

The above rule follows from the decision of the Allahabad 
High Court in *Tafri Bcgam x. t Amir •Muhammad (p ) read with 
the preceding section. According to Mahomedan law proper, 
which docs not recognize any representation to the estate of a 
deceased Mahomedan (q ), the estate of the deceased devolves 
upon the heir| in specific $Jiar<& immediately upon his death 
(r). It is not, however, »the legal estate alone which vests 
- —’ .—-»-’— 

(n) Sha-iki Moosa v. Shaik E*sa (1884) 8 Rom. 241, 252. 

» ( e ) 75., p. 255. * * 

kP') (#1887) 7 All. 822, followed in Muhammad Awah v. ITar Sakai 
(*1885) 7 All. 716. 

(< 7 ) A mir Bulkin V. JBaij Math ( 1894 ) 21 Cal. 311, 315. 

( ?• ) A contrary opinion was expressed by Markby, J., in AtiSiimatkcm 
Aessa Jhheo V. Lutchnmejmt Shu/h ( 1878) 4 Cal, i42. 158, where the 
learned judge stated that *• on the decease of a Mahomedan, neither 
his estate vested immediately in his heirs, nor did his iteirs immediately 
become liable to his debts.’* But this i^no longer law,* \ 
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in the heirs, but both the legal and the equitable estate. The 
vesting or devolution of inheritance docp not depend on ‘the 
distribution of the estate which is dealt with in s. 24 below. Nor 

c 

is it contingent upon, or suspended, till pUyment of debts due 
from the estate. Any*- one 6f the heirs may* therefore, alienate 
his .share of the inheritance by jabsolute sale or by mortgage 
notwithstanding any debts which might be due from the deceased. 
This explain*) the principle underlying the decision of the Privy 
Council in Bazayet ITossein v. Duoli Chnnd ( s ), where it was 
held that a creditor of a deceased Mahomedan canuot follow his 
estate ilito<tlie hands of a bond fide purchaser for value to whom 
it has been alienated tyv his heir-at-law (see s. 2d, below). * 

The doctrine of ‘Vested Inheritance” set out in s. f&t also 
follows from the same rule. 


Effect of subsequent grant of administration .—It has been 
stated above that what vests in the heirs is not only the legal, 
but also the equitable estate. If letters of administration are 
subsequently obtained, the legal estate will be transferred to the 
administrator (see s. 22). And if in the meantime some of the 
heirs have disposed of their share as they can well do, it is the 
legaV estate in the remaining< property that alone can vest in 
the administrator. It is not clear how, under those circumstances, 
full effect can be given to the words of the''preceding section that 
all the property of the deceased shall vest in the administrator 
as such. 1 


24. Distribution. —If the estate is not completely 
involved in debt, the heirs may divide it at any time 
after the death of the deceased, and the distribution is 
not diable to be suspended till payment of the debts. 

This, it is submitted, is the correct reading of ^he passage 
quoteef from Mr. Hamilton's Hedaya in the Full Bench case 6l 


Harnir Singh v. Zalcia (t), and .again referred to in 'Pirthipcrt 
Singh p. Husaini Jan (m). The said passage runs as follows : “The 


% 
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• • , 

circumstance of a fynall debt attaching to the estate of a deceased 

pei’son does not prevent the heirs from inheriting, whereasni the 
estate were completely involved in debt they would be prevented”; 

Heel ay ct* Bk. XXVI* Cl\ III.® Buf it does not follow that if the 
debt is not small, *but of considcrtible amount, the distribution 

9 ) 9 f 

should J)e suspemled'till the debt is paid. “ Wbat tlie Mahomed an 
law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate, and a division jyuongst them , 
cannot be allowed befor4 the debts are discharged ” (v). (t What . 
js meant by $he heirs to an insolvent estate being prevented fit>m 
inheriting simply refers to the rule that nothing wilj b« left for 
them to inherit if the liabilities of the deceased swallow up the 
wh^e estate” (?c). “ The inheritance of anjieir like a legacy*may 
be absolutely defeated the debts of the deceased at the fi$ie 
of the administration of his estate are found to absorb the whole 
of hi» property 5 * (,e). 

25. Liability of heirs for debts —After the estate 
is distributed, each heir is liable for debts due from 
the deceased to the extent of a share of the debts 
proportionate to his share of tjie estate. 

This rule was the ftasis of the decisions in Hainir Stftgh v. 
Zakia {?/), and Pirthipal .Singh v. JIusaini Jan (c), 

26. Alienation by an heir of his share before 
payment of debts —(I) Any heir may alienate before 
distribution of the estate # his own -share either by 9 
absolute sale or by mortgage, and give the alienee a 
good title thereto, notwithstanding any debts that* 
might be due from the deceased, provided that the 
alienee acts iy good 1 faith and under circumstances 
which ase not siftih as/to raise a reasonable presum- 

, tion thaf he had notice of the debts. » • 


(c) liussuntera.n v. Kamaluddin (U885) 11 Cal. 421, 428. 

(V) Jafri Meg am v. Amir Multa mm ad Khan (1885) 7 All. 8:42, S39. 

(x) Ih ., p, 83S. 

(y) (187#) 1 All. 57. * # 

(z) (18$ 2) 4 All. 361. , 
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‘(2.) But where the estate consists .of immoveable 
property, and the alienation is m^de by ah hen* °o£ 
his .share in such property during the pendency of 
a suit brought by a creditor irr Wuich a decree is 
made t for payment of the debt out of the estate, the 
alienation cannot affect the rights of the creditor, and 
he may execute the decree by attachment and sale of 

1 the share so alienated. ♦ 

( 

^Clause (I).—The statement of hw in cl. (1) follows from 
the rule laid down in s. 23 above. It rests upon tlVe decision of 
the Privy Council in Bazayet Hossein v. Dooli , Chund (a), and 
is in accordance with 0 the English law applicable to heirs and 
devisees as to real estate, and to executors as regards personalty. 
In that case, it was stated by their Lordships, that “ a creditor of a 
deceased Mahomedan cannot follow his estate into the hands of a 
bond fide purchaser for value to whom it has been alienated by his 
heir-at-law.” But an examination of the case shows that the rule 
is to be confined to an alienation by an heir of his own share, and 
that it cannot be extended to a transfer of all the property of which 
the heir is in possession. This view is borne out by a recent 
decision of the High Court of Madras where it was held that a sale 
by an heir, who was in possession of the entire inheritance, was not 
binding upon other heirs beyond what was necessary for payment 
of debts due from the deceased (6). It is true that under the 
English law an heir-at-law May dispose of all the Kinds that have 
descended to him, add an executor or administrator may dispose cf 
the whole personal effects of the deceased, and that they cannot be 
followed by creditors into the ‘hands of the alienee. But the 
distinction between that and the Mahomedan law is that in the 
one caie the whole of the realty or personalty is vested in the 
heir-at-law or the executor or administrator‘as the ca?,e may he, 
‘while, iif the other, the whole .estate does not vest in any single c 
he ; r, hut in all the heirs in specific shares (see s. 23). Moreover 
their‘L<>rflsliip9 say inanother part of the judgment: ‘‘At that 
time, if* Najmooddin were the legitimate son of the, deceased,— 


(,/) (1876) 4 Cal . c 402, L. Rj 5 I. A. 211. 

(ti) PathumrMiabi v Vit t il Ury.machali (1902) 26 Mad. 734, 739. 
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and it has now b^cn decided that he was,—he had the right* to 
convey his own share of the inheritance, and was able to pass a 
good title to the alienee, notwithstanding any debts which njight 
be due fifcm his deceased father.*’ The case of Wuhidunnissa v. 
Shubrattun (c), the principle whejre<$f theirrLord ships thought was 
applicabje to the case* before them, also related to the share of an 
heir. The share was seized and sold in execution of a decree 
against the heir, and it was there held that the execution-pur¬ 
chaser had a right to ilold the share against* a creditor of the 
ancestor who had obtained a decree for his debt before the seizure 
in execution. M , ** 

The rule may be explained by an illustration: A Mahometan 
dies leaving a widow and a son. The 5&n sells his share tp a 
purchaser who has no notice of the debts due from the deceased. 
Subsequently a creditor of the deceased obtains a decree for pay¬ 
ment of his debt out of the estate of the deceased, and in execu¬ 
tion of the decree seeks to attach the share of the son in the hands 
of the purchaser. The share cannot be attached. 

Clause (2 )—This clause sets out the general rule of law 
relating to the doctrine of Its pendens dealt with in the Transfer 
of Property Act, 1882, s^52. It is an essential condition of# the 
application of that doctrine that the property must be immove¬ 
able property. Moreover, the creditor’s decree must be against 
the estate, and not a merely personal decree (ef). If these two 
conditions are satisfied, an alienation made by an heir dining the 
pendency of the creditor’s suit will not have Ae effect of passing 
a good title to the alienee as against the creditor or a purchaser 
in execution of the creditor’s deoreg. 

27. Alienation by !ieir for payment of debts—An 

heir in possession of any part of the estate may apply 
the same hi payment of debts due from the deceased, 

- ► --- 

*C4 (1870) G B. L. B* 54. 

(d) Bamyet Iloss&ini v, JDooll (Jliund, supra , followed in Yasin Khan v. 
Muhammad Yaf Kkmn (1897) 10 All. 604J In Bhola Nath y. Maqbul-un- 
Bissa (1903) 2G All. 28, it is Stated that the decree in the latter case was a 
simple money-decree, a fact which was overlooked by tJle learned judges 
who decided that case. t • , 
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and may for that purpose alienate the property /h his 
possession so us to pass a good titje to the alienee as 
against the other heirs. * t c 

^ C 

It was so held by tl^e IliglrCoint of ]\ladr*V5 in a recent case 
(e). \ he ground of the decision was that if a sale in execution of 

f c- 

a decree obtained by a creditor against an heir in possession of 
the estate is f binding upon other heirs though they may not have 
been parties to the* decree, it can make no difference whether the heir 
meets the demand by a bond fide voluntary sale or t|?e property is 
brought to sale ( in execution of a decree obtained against him. In 
this respect the Court adopted the view held by the High Court s 

C 

of Calcutta and llom^ay (/') set out in s. 29 below. ,, 

But it is doubtful whether a voluntary \>ale by an heir in posses¬ 
sion of the estate for payment of debts due from the deceased will 
be held binding on the other heirs by the High Court of ’Allaha¬ 
bad, for it has been laid down by that Court that a sale in execution 
of a creditor’s decree obtained only against such heirs as are in 
possession of the estate is not binding upon other heirs (g). If a 
sale in execution of a decree made after full enquiry in open 
Court is not binding upon other heirs, it is probable that no 
greater effect will be given to a voluntary sale. But such a view 
would be opposed to the opinion expressed by the same Court in 
an earlier case (h) } which is quite in accord \tith the rule laid 
down in the present sectioL. < c *■ 

28. Suit by creditors against executor or adminis¬ 
trator —If the estate is represented by an executor or 
administrator, a suit by* a creditor of the deceased 
ought to be instituted against t v he executor or admin¬ 
istrator as the case may be. v t * 

o 

Thif follows from the provisions of s. 22 above. ‘ 


( e ) Pathummabi v. Vittil Ummachabi (1902) 26 Mad, 731. 

(J) baralava v. Bhimaji (1895) 20 Bom. 338. , 

(<?) Jufri Br<jam v. Amir Muhammad (188^) 7 All. 822. 

( h ) Hasan AUx. Mehdi Hmain (1877) 1 All. 583, This case is not 
•referred to i xt'Jafri Btgam s c^se. 
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2& §uit by creditor against heirs— In other 
eases, the creditor may, after' distribution of ’the 
estate, sue any one or more of the heirs, and, before 
distribution, any lieir or heii;s in possession of any 
paut oh the estate (/), ^subject ‘to the following 
provisions : * 

(1) If the estate is distributed, and tjie suit is 

brought against Sbine only of the* heirs of the 
deceased, the creditor ik not entitled to a decree for 
the whole amount of his debt, but pnly for an 
amount proportionate to the aggregate share of the 
defendants in the property (j). * * 

(2) If the suit is brought against any one of tile 
heirs in possession of a*ny part of the estate, the 
creditor is entitled, according to the decisions of the 
High Courts of Calcutta and Bombay, and, it would 
seem, also the High Court of Madras, to a decree 
against the estate to the extent of so much thereof 
as is in the possession of the defendant (&); and where 
such a decree is obtained, it, will bind the other h#irs, 
though they were not parties to the suit (l), so as 
to pass a good title as against those heirs also to a 
purchaser of that portion of the estate at a sale in 
execution of'the decree | m ), Unless the decree was 
obtained by consent (??•), or it is proved that the 
debt was not due (o). 

------- M --- 

(/) Am ba.iha altar v. Say ad All (1S94) 19 Bom. 273 ; Dulhin v. Bar} 
Nath (189*4) 2lt)al. 311. ' * 

0) Tfamir Singh v. Zafiiti (1875) 1 All. 57; Pirthipal Singh v. 
Hurnimi Jan^lSS2') 4 A\h 3(51. ,* 

(k) J)vlhhi v. Baij Nath (1894) 21 Cal. 311. 

* (Z) Muttyjan v. Ahmed Ally (1882') 8 Cal. 370 ; Khur.diethihi v. 

Kexv Vd/iayeh (1887) 12 Bom. 101 ; Davalara v. Jlh'nnaji (1895) 20 
Bom. 388 ; See also PatlmmmaM v. Vittil Ummachahi (1902) 26 ’Mad. 
734, 738. 

(m) Muttyjan v, Ahmed Ally (1882) 8 Cal. 370 j and Khursliethihi 
v. Kesto Vinayek (1887) 12 Rom. 101. 

(n) Assa mat hem v. Hoy Lutehmeeput Singh (1878) 4'Cal. 142, 155. 

(o) KhurAuj.hihi v, Kern Vinayek (1887$ 12 Bom. 101, 103. 
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fc Hut according to the rulings of the .Allahabad High 
Courts “ a decree, relative to his. debts, passed i*n a 
contentious or non-contentious suit,against only such 
heirs of a deceased Mahomedfin ^debtor as* are in 
possession of the whole 01 ; part of estate* [binds 
the defendant to the extent of his* full sharer in the 
estate (p), but] does not bind the other heirs who, 
by reason.of absence or any other cause, are out of 
possession, so as to convey to c the auction-purchaser, 
iji execution of such a decree, the rights and interests 
of such* heirs as were not parties to the decree ” ; 
and they will be entitled to recover from the auction- 
purchaser possession of their share in the property 
sold, sul)ject, however, to paymeftt to the purchaser 
ol their proportionate share of the debts for which 
the decree was made (</), unless the circumstances are 
such as do not call for the exercise of this equity 
in favor of the purchaser (r). 

Illustrations. 

Calcutta a\id Bombay decisions. 

A Mahomedan dies leaving ^ widow, a fc daughter, and two sisters. 
After his death a suit is brought by a creditor of the deceased against the 
widow and the daughter who are in possession of the whole estate, and a 
decree is passed “ against the assets of ” the deceased. 4’he decree and the 
sale in execution thereof of th(^ property left by the deceased are binding 
on the sisters though they were not parties to the suit: Muttyjah v. 
Ahmed Ally (1882) 8 Tlal. 370. * t 

t (b) A Mahomedan woman, Khatiza, dies leaving a minor son and a 
daughter. After her death a suit ^brought by a creditor of the deceased 
against “ Khatiza, deceased, represented by her minor'*son represented 
by his guardian ” (.s'), and a decree is mad! in that JEorm. The deceased 

-----IL-«- 

« % 

% Qj) Dallu Mai v, Tlari Das (1901) 23 All. 263,• 265. • 

{q') oafri Bog am v. Amir * Muhammad Khan (1885) 7 All. 822 * 
Muhammad Awais v. liar Sahai (1885) 7 All. 716 ; Ilamir •Singh v, 
Zakia (1875) 1 All. 57. See also Muhammad AUahdad v. Muhammati- 
Ismail (1888) 10 All. 289. 

(?) tfiifri Beg am v. Amir Muhammad Khan (1885) 7 All. 822 : see the 
third question referred to the Full Bench in the above case, and the form 
of it as amended by the Full Bench ( ih , p. 82a). 

(*•) This form of suit, which was at one time common in the Mufassal 
of Bombay, h&s been recently disapproved by the Bombay High Court. 


29 


LIABILITY'OF HEIES ^OR DEBT'S 

• » 

was Aititlcc? to a share in a Khoti Vat an , and “ the right, title, and inter¬ 
est of l^hatiza ” in tifat share is sold in execution of the decree. The 
purchaser acquires a title unimpeachable the daughter, though she* was 
not a party to the suit, nor to the subsequent proceedings in execution : 
Khum>hetb}J)i v. Keso l\na?j*k (18S7 ) >2 Bum. 101 (t). (No reference 
was made in the judgment to the Calcutta ease cited above, nor to any of 
the Allahabad eases). , • * 

(e) A Mahomedan dies leaving *a widow and other heirs. A suit is 
brought by a creditor of the deceased against the widow alone who is in 
possession of a part of the^cstate. The other heirs are not ftecessary par¬ 
ties, and the creditor is entitled to a decree not only against the share of 
the widow in tb$ estate, but the full amount of assets which have eoifle 
into her hands and which have not been applied in the discharge of 
the liabilities to which the estate may be subject at her'liusband's death: 
Amir Bulkin v. Baij Nath (1894) 21 Cal. 811. « 

(d) * A Mahomedan dies leaving a widow, a minor son and two daugh¬ 
ters. After his death a suitus brought by a mortgagee from the deceaseti 
agarnst the son as represented by hb guardian and mother, claiming pos¬ 
session ot the land mortgaged to him as owner under a galtan l ah mi clause 
in the mortgage. The widow is in possession of the estate, and a decree 
ex-pai te is made directing her to make over possession of the land to the 
mortgagee, and he is accordingly put in possession. The decree binds the 
daughters, though they were not parties to the suit, and they are not 
entitled to redeem the mortgage as against Jhe mortgagee or a purchaser 
from him : Bavalava v. Bhimaji (1895) 20 Bom. 338. 

» ,» ? 
Allahabad Decisions. 

(e) A creditor of a deceased Mahomedan obtains a decree upon a hypo¬ 
thecation bond “ for’reeovery of his debt by enforcement of lien ” against 
an hair of the deceased in possession of the estate. I he whole estate is 
sold in execution of the decree, and it is purchased by the decreh-hoider. 
Subsequently another heir of the deceased, who was not a party to these 
proceedings, sues the decree-holder as purchaser for recovery of his share 
in the estate. He is entitled to possesion of his share on payment of his 
proportionate sh.Ae of the debts w*hieh were paid off from the proceeds of 
the sale: Muhammad > Awais \! liar Sakai (1885) 7 All. 716, following 
Jufrc Beg am v. Amir Mul^immad^ (1885) 7 All. 822. 

(f) A creditor of a deceased Mahomedan obtains a money-decree 
against an^ heir of the deceased in possession of the estate, and attaches 
certain immoveable property forming part of the estate in execution of 
the decree. The value of the immoveable property exceeds the share of 


(0 Note that in this case *’* no part of the produce of the Khoti was in 
actual possession of cither of the heirs of the deceased. ’ 
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th£ defendant. The defendant is entitled to object to the attachment* and 
sale of the rights and interests of the other heirs wko were not parties to 
the .*uit, upon the ground that, as regards thorn, he is in possession cfi the 
property as trustee : Dallu Mat v. llari Das *(1901) 23 All. 263. This 
follows from the decision set oufcin ill. (e). « * . 

Conflict of decisions : Principle of Calcutta ridings .— 
Though the view entertained by the Hig'ii Courts of ^Calcutta 
and Bombay is the same, it proceeds upon different grounds 
altogether. # According to the Calcutta Court, a creditor's suit 
is in the nature ot an administration-su‘t, and, as such, an heir 
ift possession is bound to account for any assets Vhat may have 
come /ntq his fr hands, and to that extent is liable to pay the 
creditors, the residue, if any, being divided among the heirs. 
Se£ the cases set 01 $ in ills, (a) and (c). We do not think it 
\%£s intended by this decision that a creditor’s suit should be 
regarded as an administration-smt to all intents and purposes. 
Such a view may give rise) to anomalous results, for it ha^ never 
been disputed that a creditor of a deceased Mahomedan may sue 
an heir in possession of any part of the estate, and it is establish¬ 
ed law that an administration-suit strictly so called must com¬ 
prise the whole estate of the deceased. Again it is an elementary 
proposition that there canifot be more than one administration- 
suit^ in respect of the same estate, and that the whole estate must 
be administered in one and the same suit; but it has never been 
suggested that the pendency or determination of a suit by a 
creditor of a deceased Mahomedan against an heir in possession 
of a part only of an estate* is a bar to another *snit by another 
creditor against thfe same heir (#), or against another heir in posses¬ 
sion of some other part of the estate. We may, therefore, take it 
that the High Court of Calcutta would regard a suit by a creditor 
as an administration-suit to the intent only that »other heirs not 
parties to the suit might be bound by^the decree to the extent of 
the estate in possession of the defleadant^heir. Thk theory ap¬ 
pears have been dictated, by two considerations, viz., (1) t-li£ 
grave injustice that might result if the creditor were t# be con¬ 
fined to the recovery of a fractional portion of his claim as held 
by the* Allahabad High Court, and (2) the rule of Mahomedan 

—--- »- - _ 

(%) Miittmaaw. Ahmed Ally (1882) 8 Cal. 370, 373. 
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Iaw«fchat jjci individual heir cannot be said with strict propriety ,to 
represent hjs co-hbirs (?;). The same Court has further endeavour¬ 
ed to strengthen its decision by the -analogy, though incomplete, 
of the case of an executor de son tort (tv), who could be suedaccftrd- 
ing to English law for an account oMhe specific assets that have 
come int%his hands, though there may be no legal representative. 

Principle of Bombay rulings. —The principle underlying the 
decisions of the Bombay High Court is quite different. That 
Court follows the analogy of the Hindu law on *the ground that 
“ the Mahomedan law is, if possible, more strict in its recognition 
of the obligation to pay debts ’’ than the Hindu law. Ateording 
to that law, it is established that “ when, in a [ creditor’s] suit, 
^the debt is due from the father, and after his death the property 
is brought to sale in execution of decree against the widow* yr 
some of the heirs of the [deceased], and the whole property is 
sold, then the heirs not brought on the record cannot be permitted 
to raise the objection that they were not bound by the sale simply 
because they were not parties to the record ” ( x ). It may be 
* observed that the Calcutta rulings set out in the illustrations 
above are not referred to in either of the Bombay cases. 

Madras High Court. —The question now under consideration 
does not appear to have arisen in Madras. But in a recent case, 
the IlTgli Court, in determining the question whether a sale by an 
heir in sole de t faclo possession of the entire inheritance for 
payment of debts due from the deceased was binding upon the 
other heirs, relied upon the Bombay rulings set out in >ill3. (b) 
and (d), and held that if a sale in'execution of a decree obtained by 
a creditor against an heir in possession of the estate was binding 
upon other heirs though they were/not parties to the suit, there 
was no reason *\vhy a volunUyrf sale by such an heir for the purpose 
aforesaid should n3t bind otliqr heirs though they were not parties 
to the sale ft/). But it may he noted that no reference was made 
^either in the argument of counsel hr in the judgment a to the 
/)Jlahab&d cases set out in ill. (e). 

9 

4 

J 

(/•) Amir Ilulkin v. Baij Nath Singh (1894) 21 Cal. 311, 310, 317. 

(/c) ib., 317. o 

(,v) Daralam v. Bhimaji (189a) 20 Bom. 338, 344, 34o 
(,/) Pathummabi v. Vittii fomnarhabi (U)02) 20 Mad. 734,738-739. 
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«Principle of Allahabad ruling s. —The reasoning of * the 
Allahabad High Court may thus be statecl in tire wc£d^ of 
Mahmood J. : “ To hold that a decree obtained by a creditor of 
the deceased against some of bis heirs, vill Jiind also thpse heirs 
who were no parties to the suit, amounts to giving a judgment 
inter purtes, or rather a judgment in personam , the binding effect 
of a judgment in rern , which the laft limits to cases provided for 
by s. 41 of the Evidence Act. But our law warrants no such 
course, and file reason seems to me to ty 5 obvious. Mahomedan 
h^irs are independent owners of their specific shares, and if they 
take the r shares subject to the charge of the debts ot the deceased, 
their liability is (V in proportion to the extent of their shares. And 

once this is conceded,othe maxim res inter alios acta alien nocere 

^ / 

nog debet would apply without any such qualifications as might 
ptissibly be made in the case of Hindu co-lieirs in a joint family ” 
(s). The meaning of the maxim ls applied to the question now 
under consideration is that a judgment in a suit between A and B 
is not binding upon C, unless C is the privy either of A or B, 

30. Recovery through Court of debts due to the 
deceased. —Xo Court shall pass a decree against a 
debtor of a deceased Mahomedan for payment of his 
debt to a person claiming;,to be entitled to the effects 
of the deceased or to any part thereof, except on the 
production, by the person so claiming, of a probate 
or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, 
or a certificate granted under the Succession Certifi¬ 
cate Act, 1889, or under Bombay Regulation VI11 of 
1827, and having the debt specified therein. 

Explanation. —The word £cr debt” jn this section 
includes any debt except ren£ y revenue or p?’ofits pay¬ 
able jn respect of land .used for agricultural* purpose^ 

This section reproduces with slight verbal alterations tne provi¬ 
sions of the Succession Certificate Act Y1I of 1889, s. 4, so far as 
they apply to Mahomedans. The Act extends to* the whole ol 


(c) Jafri JQegam v. Amir Muhammad (1883) 


All. 822, 842, 843. 
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British India, but^t is provided by s. 1, cl. 4, that a certificate 

shall not be granted ii^der the Act ^ith respect to any debt or 
security to which a right can be established by probate or letters 
of admiiTistration under the Indian Succession Act, 1^65, or by 
proJ>ate o£ a will to ’which the Hindu Wills Act, 1870, applies, 
or by letters of administration *yith a copy of such a will annexed. 


Frobate. —In cases to which the Indian Succession Act, 1865, 
aj plies—and the Act do?s not apply to Mahomedans—it is provi¬ 
ded by s. 187 that no right ns executor can be established in ai^y 
Court of Justice, unless probate shall have been grante^ of the 
will under which the right is claimed. These prdvisio’ns are not 
reproduced in the Probate and Administration Act which applies 
to Mahomedans, and it has been held that the omission was inten¬ 
tional (a). The result is that an executor of a will of a deceased 
Mahomedan may establish his right in a Court of Justice without 
taking *out probate of the will ( b ). In the case, however, of debts 
due to the deceased , it is necessary, before the executor can be en¬ 
titled to a decree against a debtor of the deceased, that he should 
have obtained either a probate or a certificate under the Succession 
Certificate Act or Bombay Regulation Act VIII of 1827. 
These provisions are introduced by the Succession Certificate Act 
both to facilitate the collection of debts and to afford protection to 
parties paying debts to the representatives of deceased persons (c), 

Letters of A'dministration .—In cases to which the Indian 
Succession Act applies, it has bejn enacted by s. 190 that no right 
to any part of the property of a person who has J died intestate can 
be established in any Court of Justice, unless letters of adminis¬ 
tration have first been granted by a Court of competent jurisdic¬ 
tion. That section has not bc-en incorporated in the Probate and 
Administration Aqt, and the heirs, therefore, of a deceased 
Mahomedan jnay sue to^recov^r the estate of the deceased without 


■» 


*> 


> 


j 




, u II 

(a) Shaft Moosa v. Skulk Emu (1884) 8 Bom. 241, 255. 

It may be noted that when there are several executors or administra¬ 
tors, the powers of all may, in the absence of any direction to the contrary 
in the will or grant of letters of administration, be exercised by any one 
of them who has proved the will or taken out administration : see Probate 
and Administration Act, s. 92. 

(c) Similar provisions occurred in Act XXVII of 1860, which has been 
repealed by the Succession Certificate Act. ** 


» 


) 
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a grant of letters of administration. But no decree will be made 

in a slut by the heirs to recover debts due to c the deceased, unless 

theyiiave obtained letters of administration or a certificate under 

the Succession Certificate Adi or‘under Bombay Regulation VIII 

of 1827. • f 

• • c i i 

Recovery of debts through Gourt .—It must be observed 
that the provisions of the Succession Certificate Act set out above 
apply only in* tho^e cases where a debt due to the deceased is 
slight to be recovered through a Courj of law. A debtor of the 
deceased may pay his debt to the executor, though he^may not have 
obtained a fcertifcate or probate, and such payment will operate as 
a discharge to the debtor (see s. 22 above). Similarly the debtor 
may pay the debt to the heirs of the deceased, though they vmay' 
nft have obtained either a certificate or letters of administration. 
But payment of debt by a debtor to one of several heirs does not 
discharge the debt as to all (cZ), unless all the heirs join tin the 
receipt. If all the heirs do not so ioin, the debtor will be well 
advised not to pay the debt except to the person to whom a grant 
lias been made either of a certificate or of letters of administra¬ 
tion. 

I^may also be noted that where a debt is sought to be recovered 
by legal proceedings , it is not necessary that the plaintiff 
should have in readiness at the commencement of the proceedings 

u 

the probate or letters of administration or the'certificate referred 
to in the present section. c-But nr) decree will be passed unless the 
requisite documents are produced, and this is all that the section 
provides for. 


Debt .—A suit to obtain a T share of family property from other 

members of the family is not a suit ( to recover a debt strictly so 

called (<?). c 

P u 

Bombay Regulation VIII of 1827 .—This Regulation is in 
force throughout the Presidency of Bombay, and provides for the 
grant of a certificate to the heir, executor, or “ legal administ'a- 

f 

O C " * 

(d~) Pathunanabi Vittil Ummachahi (1002) 20 Mad.«734, 739. Com¬ 
pare Sitaravi v. Shridlidf (1903) 27 Bom. 292, See al&o Ahvnm Bill v. 
Abdul Kuder (1001) 25 Mad. 20. 39. 

i (r) Shtii'n Moosa v. ShuikfJssu (1SS4) 8 Bom. 241, 255. 
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tor ’ WA of a deceased person, recognizing the applicant as heir, 
or'execntor, or administrator as the £ase may be. The certificate 
confers no right to‘ # the property, but only indicates the person 
who, f<Jir the time "being, is *in the legal management thereof 
(s..7,cl.2). ^ 

31% Enactments relating to administration. —In 

matters not hereinbefore specifically enumerated, the 
administration of the estate of a deceased Mahomedan 
•will be governed by the provisions of the following « 
Acts to tlfe extent to which they are severally ^applic¬ 
able to the case of Mahomedans, namely, * 

(1) Probate and Administration Act A of 188JL ; 

Succession Certificate Act VII of 1889 ; . 

(3) Adiiiinistrltor-General’s Act IT. of 1^74 ; * 

(41 Curator’s Act XIX of 1841 ; and 
(o*) Bombay Regulation Act VIII of 1827. 

Such of the provisions of the Administrator-GeneraFs Act as 

apply to Mahomedans come into operation when a Mahomedan 

dies leaving assets within the local limits of the ordinary original 

civil jurisdiction of the High Court of Calcutta, Madras, or Bom- # 

bay. In such a case, tip? Court ipay, upon the application ®f any 

perso;i interested in such assets, direct the Administrator-General 

to apply for letters qf administration of the effects of the deceased, 

if the applicant Satisfies the Court that such grant is necessary for 

ths protection Jf the assets (s. i7). • 

The Curator’s Act was passed for the protection of property of * 

deceased persons against wrongful possession in cases of succession. 

It enables a person claiming a right by succession to the property* 

0 £ a deceased,person to applp to the Court of the district where 

any part of the ^property *is situate for relief by a summary suit 

either afte^ actual dispossession, or when forcible means of seizing 

possession^are apprehended, and provides for the appointment of at 

Curatop to take charge of the property pending the determination 

•of the suit, if dapger is apprehended of misappropriation before 

the suit is disposed of (ss. 1 and 5). • 

_ % _ 

if) This expression has»no reference to an i; administrator ” within the 
meaning of the Probate and Administration Act. It possibly refers to a 
guardian of a minor, or a person occupying a similar posit>11 : Pvrshotc^m 
v. Rmnehhod (*1871) 8 A.C. 152. 
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CHAPTER A 7 . 

* 

r Inheritance. 

c r f 

A.—General. 

r t 

32. No distinction between different kinds of 
properties. —There is no distinction, in the Mahome- 

r dan law of inheritance, between moveable and 
immoveable property, or between ancestral and 
self-acquired property. r 

Macnaghtdn, elf. I., 1. 

33. Expectant c c right of an heir apparent. —The 

right of an heir apparent cr presumptive comes into 
existence for the first time on the death of the ances¬ 
tor, and he is not entitled until then to any interest 
in the property to which he would succeed as an heir 
if he survived the ancestor ( g ). 

Illustrations. 

(o') A has two sons, B find C. B dies in the lifetime of A 
* leaving a son D. D is not entitled on the death of A to the share which 
B woufcl have taken in the property A. if B°had survived A. 

(/>) A, who has a son B, makes a gift of the whole of his property to a 
stranger. B cannot object to the gift, for he does not possess any inter¬ 
est of any character in A’s property during A’s lifetime ; see Hasan All 
v. Nazo (1§89) 11 All. 456. C i C < 

(<0 A sues B, his step-mother, to recover certain property of which B 
is in possession. The suit is compromised, and it is agreed that B t should, 
during her lifetime, continue to hold possession as malik (proprietor) 
without power of alienation, and that afte?: her death the property should 
pass to A. A dies in the lifetime oflB, leaving a sister, C. Sub. 
sequently B makes a gift of the property*, to D. ^On %he death of A, B’s 
sister is not entitled to the property as against D— Abdul Waif id v. Huron* 

‘ MU (18£5) 11 Cal. 597, L. R. 12 l. A. 91. 1 e 

The Mahomedan law does not recognize any right of 

representation. — In ill. (a), B does not take any interest in the 

------ 1 —- 

( g ) Maenaghten. ch. I., 9; Abdul Wahid v. Huron Bibi (1885 ) 11 Cal. 
597, L. It. 12 I. A.M ; Humeeda v. Budlun (1872) 17 W. R. 525 Hasan 
Ali v. N&zo (1*889) 11 All. 456. c 
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pTopertJ of A in A’s lifetime which he could transmit to his? son 
I? w?>y of inheritance, and this explains the rule that the 
Mahomedan law does not recognise any right of representation. 
The rule may thus $e stated *n the words of Sir William Mac- 
naghten : “ The son [D] of a person deceased [B] shall not re¬ 
present’such person [B] if he £B] died before his father [A]. He 
[D shall not stand in the sahne place as the deceased [B] would 
have done had he been liviug, but shall be exclude^ from the in- • 
heritance, if he leave a paternal uncle [C], , and the estate will • 
go to the paternal uncle” For the same reason, a bequest or * 

a gift by B of his expectant share as a possible heir of A U a nullity 
according to Mahomedan law. For, under that law, “a mere 
possibility, such as the expectant right of an heir-apparent, is not 
regarded as a present gr vested interest, and cannot pass by*$uc- 
cession, bequest or transfer so long as the right has not actually 
come^into existence by the death of the present owner (f),” 


The Mahomedan lato does not recognize any reversionary 
or contingent interest expectant on the death of another .— 
Tins rule also follows from the principle laid down in the present 
section. Thus in ill. (b), B has no £uch reversionary or contin¬ 
gent interest expectant ^on the death of A as would entitle him 
to olyect to the gift, or to bring a suit to set it aside, so long as A 
is alive, on the ground that it was procured by fraud or coercion. 
If such a suit is* brought, it will be open to the objection that B’s 
expectant righJ as a possible h*ir of A?, should he survive him, is a 
mere possibility which, under the Mahomedar? law, is not regarded 

as a present or vested interest. That law “ does not recognize any 
• % 
reversionary inheritance or contingent interest expectant on the 

death of another, and till that cleath occurs which by force of 

that law gives bii;th to thought as heir in the person entitled to 

it according to the ride of succession, he possesses no right at 

, all (j).” 1 . . 




(h) Mucnaghten, ch, I., 9. 

(I) Ahdul^Wahid v. Nnran Bibi (1885) 11 Cal, 597, 607, L. R. 12 I. 
A. 1)1. , 

(j) Per Straight, J., in Hai$u All v. Nazo (1889) ?1 All. 456, at p. 
458. . » 
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The Mahomedan law does not recognize what is Mown to 
English law as “ vested remainder —This and the* two'' pre¬ 
ceding rules are mere corollaries of the fundamental principle 
set out in this section. In ill.r(c),c A is aot ^entitled to a^y such 
interest in the property jn the lifetime of B as, can pass to his 
heir on his death. In the case upon which this illustration " is 
based, their Lordships of the Privy Council said : “ Further, [BJ 
f is not merely to have possession of the estate during her life ; she 
is to be the mistress (or, as the District Judge has translated the 
petition, proprietor) of the taluka. Then comes tfye question: 
what is tfne mter^st which is given by the compromise to [A] ? 
To give [C] a title to the estate it must be a vested interest which, 
on the death of [A], passed to [C], and is similar to a vested 
remainder under the English law. Such interest in an estate 
does not seem to be recognized b f y the Mahomedan law 1 (£). 
Their Lordships then proceeded to state : “In Mussamut Hujneeda 
v. Mussamut Budlun (/), in which judgment was given by this 
Committee on the 26th March, 1872, the High Court of Calcutta 
had held that, by an arrangement between the plaintiff, a Maho¬ 
medan widow, and her son, an estate was vested in the plaintiff 
« for life, and, after her death,‘was to devolve on her son, by way of 
remainder, but their Lordships held that Che creation of such a 
life estate, i.e. t a lifeestate followed by a vested remainder, did not 
seem to be consistent with Mahomedan usage, and there ought 
to be very clear proof of so^unusual a transaction. They thought 
that expressions from which it mignt be inferred that the plaiiftiff 
was only to take a life interest might be explained on the supposi- 
c tion that they have been used to import that the property t was to 
remain with the widow for the fiiU term of her life, and that the 
son as her heir would succeed to it aft^r her death. ®Their Lord- 
ships think this is the reasonable construction of c the compromise 
in this case, and that it would be opposed to Mahomedan law to 
hold th£t it created a vested interest in [A] which passed to [his]* 
heir on his death in the lifetime of [BJ. 1 * ‘ c 

Reawiciation of inheritance * in life-time of ancestor,— 


(&) Abdul WaJ&d v. Nurcni Bibi (1885) 11 Cal. 597, 606, L. K. 12 I.A. 91 
<0 (1872) F7 W.K. 525. ( 
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• * 

A^iaa a Son and two daughters. The daughters renounce, in,the 
lifetime of Ji, their right of inheritance to A’s property in favour 
of the son. Can the 'daughters, on *A’s death, claim their share 
of the inheritance, o;» is ijie renunciation binding upon them ?* The 
answer to the question is furnished,by the present section ; for if 
the daughters took no interest in*the property of A during A ; s 
lifetime, they had nothing t<% renounce in favour of the son, and 
the renunciation therefore is a nullity. But what if the renuncia¬ 
tion is made for a consideration, as where a ,sum ’of money is 
paid by the son to the daughters in consideration of their renoun¬ 
cing their right to inheritance ? According to the opinion of the 
law officers in Khanum Jan v. Jan Beebee (m) y the denunciation 
would still he a nullity for the same rensons that apply to a 
voluntary renunciation. Acting upon that’opinion, the Courl % of^ 
first instance in that case decreed the daughters’ claim, vhi 
appeal it was held by the Sudder Court that the receipt of money 
was not proved, and no opinion was expressed on the question 
whether a renunciation made for a consideration was binding 
under the Mahomedan law. But it has been recently held by the 
High Court of Madras that such a renunciation is valid and bind¬ 
ing upon the parties (w). After yeferring to Khanum Jan's 

case, and to the absence of proof in that case that the considera- 

> , » 
tion lponey was received by the daughters, the Court observed: 

“ Here, however, it is not denied that plaintiff received the money, 
and there is the ftirther difference that the right had vested, but 
that provision ^as made for th,e mot’ier by setting apart some 
property for her maintenance for her life, after which the"* plaintiff 
accepted the money value of his share. Primd facie there is 
nothing illegal in the transaction, and in the absence of clear * 
proof that it is forbidden Muhammadan law, we think plaintiff 
should be held to he bound by it.*’ We are unable to follow the 
learned judges when they say that the right renounced by the 
,plaintiff in the case before them had yested in the plaintiff. The » 
facts appear to be that the plaintiff, in his mother’s lifetime, re¬ 
nounced his right to her property in consideration of Rs. 150 

• 

--- J - 

O) (1827') 4 S. 1). A. 210. 

(ft) Xunki Mamod v. Kunlii Moidin (1896) 19 Mad-,*470. 
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p^idto him by the mother. After her death, he brought a ( suit 
against his brother to recover his one-half share in the e^ate of 

r ♦ • • C f 

the mother. It is impossible to say upon ‘these facts that any 
right to the mother’s property had vested -in the plaintiff in her 
lifetime. The basis on which, the value of the plaintiff’s share 
was ascertained, and w’hich is referred to in 4 the judgment, -has 
not, it is submitted, any bearing on the point. The opinion of 
the law officers in Khartum Jan’s case derives support from the 
statement of law set out at p. 37 ante , that the expectant right of 
an heir-apparent, being a mere possibility, cannot pass by “ succes¬ 
sion, bequest or transfer.” It is conceived that thd 4 renunciation 
of such a ri^ht fbr a consideration is a “ transfer ’’ within the 
meaning of the passage above referred to, and it is ^therefore void 
upder the Mahomedaft law. No doubt, the Mahomedan law ‘fioes 
n6t “forbid” it so as to render it “illegal,” but it regards the 
transaction as a nullity. # 

c 

Powers of alienation of a Mahomedan owner. —Since an 
heir-apparent does not take any vested interest in the property of 
the ancestor in his lifetime, it follows that the ancestor has the 
sole and absolute power of disposal over his property. And if he 
could not dispose of his property by will or by death-bed gift to 
the extent of more than a thirc| of what r remains after payment of 
his funeral expenses and debts, it is because of the specific pro¬ 
visions of Mahomedan law in that behalf, <and not because hia 
heirs are entitled to any interest in the property in his lifetime. 
No doubt, a bequest or a death-beU gift exceeding the bequeath- 
able third may be validated by ( the consent of the heirs; but such 
consent must be given after the death of the testator, for the 
heirs are not entitled until then to any interest in his property. 
Here again we observe the operatiob^ of the same fundamental 
principle which pervades all the rules dealt with in these 

notes (o). c c f 

o 

< jt 

34. Vested inheritance. —A “vested inheritance” 
is the share which vests in an heir at (the moment of 
the ancestor’s death. If the heir dies before distribu- 

e 


___ L _ 

(<>) See HamnAli v. Nino (1889) 11 All. 456, 459. 

c C c 
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4 

tion, the share of the inheritance which has vested, in 
hinAwill .pass fo his heirs at the time of his death. 

llluMratU'di. 


A dies leaving a son D, and a daughter 0. B dies before the estate* of A 
is distributed, leaving a son D. In this gase on the death of A, two-thi ds- 
of the inheritance vest in B, and one-third vests 2n C. If the estate of A is 
distributed after B’s death, the two-thirds which vested in B will be allot¬ 
ted to his son D. 


This follows from the rule enunciated in s. 23 > above. See 

*3 

Macnaghten, ch. I, 96 ; Rumsey’a Moohummudan Law of Inheii- 

o "> 

tanee, ch, IX; Rumsey’s At Sd'ajiyyah, 43-44. 

> 

35. Joint Family. —When the members of a 
Mahomedan family live in com mentality, they do not 
form a “joint family” in the sense in which th^ir 
expression is used with, regard to Hindus: and in 
Mahomedan law there is not, as there is in-Hindu 
law, any presumption that the acquisitions of the 
several members are made for the benefit of the 
family jointly (p). 


36. Homicide as a bar to succession.—(1) Under > 
the Sunni law, a person who has caused the death ol 
another, whether intentionally or by mistake, 
negligence, or,accident, is debarred from succeeding 
to the estate of that other. (2\ But homicide under 
the Shiah law, is not a bar to succession unless the 
death was caused intentionally. 

Rumsey's Al Sirajiyyah , 14. 

Impediments to inheritance. —The Siraiiyyah sets out four 
grounds of exclusion from inheritance, namely, (1) homicide, (2) 
slavery, (3) difference of religion, and (4) difference of allegiance. 
Bomicide, as an impediment to succession, is dealt witlein the 
present 'Section. The second impediment was removed by the 


(V) Hakim Khan v. Goal Khan (1882) 8 Cal. 826 ; SiuUlurtonnessa 
v. May add Khatoon (1878) 3 Cal. 61*4 ; Abdool Adood v. Mahomed 
Mml&mil (1884) 10 Ga!. 562. See also Abdool Kadar v. GBapvbhai (1898) 
23 Bom, 188. , 
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enactment of Act Y of 1843 abolishing slavery, and the third by 
the provisions of Act XXI of 1850 {q). Thenar of ^iffereLcq of 
allegiance, as contemplated by the Maliomedan system of 
jurisprudence (r), has no place in^Mahopiedcn law as administered 
in British India. f 

<• r. 

Of all the disqualifications above enumerated, the effect upon 
the person subject to them is absolute exclusion from the right of 
inheritance, and upon all others the same, as if the disqualified 
person were actually dead ( 5 ). But the person incapable of 
inheriting by reason of the above* disqualificatigns does not 
exclude others from inheritance (t). Thus if A dies leaving a 
son B, a grandson C by B, and a brother D, and if B has caused 
the death of A, B is tfotally excluded from inheritance, but he does^ 

fe . it '■ 

exclude his son 0. The inheritance will devolve as if B 
were dead, so that C as grand son will succeed to the whole estate, 
D being a more remote heir. 


B.—Hanafi Law of Inheritance. 


[The principal works of authority on the Hanati Law of Inheri¬ 
tance are the Sirajiyyah, composed by Shaikh Sirajuddin, and 
the Sharifiyyah, which is a commentary on the Sirajiyyah written 
by Sayyad Sharif. The Sirajiyyah is -referred to in this an i 
subsequent chapters by the abbreviation Sir., and the references 
are to the pages of Mr. Itumsey’s edition o'f th.e Translation of 
that work by Sir William Jones, as that edition is easily 
procurable. 


(, < 1 ) Section 1 of the Act runs as follows : “ So much of any law or usage 
now in force ... as inflicts on any person forfeiture of rights or property, 
or may be held in any way to impair or tiffect any right of inheritance, by 
reason* of his or her renouncing, or having been excluded from the 
communion of any religion . . . shall egase to be enforced as law in the 
Courts of the East India Company and :r the Courts established by Royal 

* Charter within the said territories.” *» 

* * c 

(/•) Difference of allegiance referred to here is “ difference of country, 
either actual, as between an alien enemy and an alien tributary, pr 
qualified, as between a fugitive and a tributary, 01 * between two fugitive 
enemies? from two different states:*” Rumsey r s Al Sirajiyyah, 14. 

C 

Baillie’s Moohummudan Law of Inheritance, p. 31. 

(0 Rumsey’s TZ Sirajiyyah , 27-28. 

‘ * ( 

c 
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w 

, 3 \ *Ciasses of heirs. —There are three classes 
heirs, nan/ely, (1) Sharers, (2) Residuaries, and (3) 
Distant Kindred. 

• » 

(1) #a Sharers*” are those/^ho are entitled to a 
prescribed share of the inheritance ,* 

(2) “ Residuaries ” are those who take no pre¬ 
scribed share, but succeed to the “ residue ” ^after the 

claims of the sharers are satisfied ; 

* 

(3) “Distant Kindred 5 are all those relations b}* 
blood who are neither Sharers nor Residiaaries (it), 

* '* Si*. 12-13. The first step in the distribution of the estate o!> a 
deceased Mahomedan, after payment of his funeral expenses, debi?^- 
and legacies, is to allot their respective shares to such of the rela¬ 
tions as'belong to the class of sharers and are entitled to a share. 
The next step is to divide the residue (if any) among such of the 
residuarics as are entitled to the residue. If there are no sharers, 
the residuaries will succeed to the whole inheritance. If there be 
neither sharers nor residuaries, the inheritance will be divided 
among such of the distant kindred as are entitled to succeed thereto. 
The distant kindred are not entitled ’to succeed so long as there is 
any heir belonging to the class of sharers or residuaries. But 
there is one case iiCwhich the distant kindred will inherit with a 
sharey, and that i# where the sharer is tl\e wife or husband of the 
deceased. Thus if a Mahomed an dies leaving a wife and distant 
kindved, the wife as sharer will takeTier share which is 1/4, and the 
remaining three-fourths will go to the distant kindred. And if a 
Mahomedan female dies leaving a husband and distant kindred, 
the husband as sharer will ake his share 1/2, and the other half 
will go to the distant kjndred.» To take a simple ease : A dies 
leaving a mother, a son, and a daughter’s son. The mother as 
sharer will take her share 1/6, and the "son as residuary will take 
the residue 5/6. The daughter’s son, being one of the class of 
distant kindred , is not entitled to any share of the inheritance. 




(«■) Abdul Strang v. Putee Bibi (1902) 29 Cal. 738. 

> 


3 


1 


44 MAHOMETAN LAW c 

• • 

* The question as to which of the relations belonging . to the 
class of sharers, or residuaries, or distant kindred, ate entitled to 
succeed to the inheritance cfepends on the circumstances of each 
case. Thus if the surviving relations be % fa&er and a father’s father, 
the father alone will gucceed*co the whole inheritance to the entire 
exclusion of the grandfather, though both of them belong to the 
class of sharers. And if the surviving relations be a son and a son’s 
son, the son alone will inherit the estate, and the son’s son will 
not be entitled to any share of the inheritance, though both belong 
*^o the class of residuaries. Similarly, if the surviving relations 
belong* tq th^ class of distant kindred, e.g. f a daughter’s 
son, and a daughter’s son’s son, the former will succeed to the whole 
inheritance, it being r one of the rules of succession that the yiear*'” 
^Relation excludes the more remote. 

38. Definitions. —In this part 

0 

(a) “ True grandfather v means a male ancestor 
between whom and the deceased no female 
intervenes. 

Thus the father’s father* father’s father’s father and his father 
lior high soever are all true grandfathers. 

(b) “ False grandfather ” meaps a male ancestor 
between whom and the deceased a female intervenes. 

c c c c 

Thu3 the mother’s father, mother’s mother’s father, mother’s 

father’s father, father’s mother’s father, are*all false grandfathers, 

C 

(c) “ True grandmother ” means a female 

ancestor between whom airt^ the deceased no false 
grandfather intervenes. . . • 

Thus the father’s mother, mother’s mother, fatler’s mother’& 
mother, father’s father’s mother, mother’s mother’s mother, are 

all true grandmothers. e 

_ • 

(d) ‘‘False grandmother ” means, a female 

ancestor between whom and *the deceased a false 

4 grandfather intervenes. 
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Thus^tlie mother’a father’s mother is a false grandmother. 
False* grandfathers and false grandmothers belong to the class of 
distant kindred. # » 

(e) “ Son's son how low soever ” includes son’s 

son, •son’s* son’s so\i, and the* son of a son how low 
soever, • * 

( % f) “Son’s daughter how low soev.er”'includes 
vson’s daughter, son’s soi\’s daughter, and the daughter % 
of a son how ? low soever. 

* f 

39. Sharers. —After payment of funeral expenses, 
Tivibtj, and legacies, the first step in the distribution _ 
of the estate of a deceased Mahomedan is to ascertain'" 
which of the surviving relations belong to the class of 
Sharer^; and which again of these are entitled to a 
share of the inheritance, and, after this is done, to 
proceed to assign their respective shares to such of 
the Sharers as are, under the circumstances of the 
case, entitled to succeed to a share. The first column 
in the accompanying Table contains a list of Sharers | 
the second column specifies the circumstances which 
determine the rights of Sharers to inherit as such, and 
the third columh sets out the shares which the law 
has allotted to the several Sharers. 

3 

) 

Illustrations . 

Mte—ThQ italics in the following and other illustrations in this Chapter 
indicate the surviving relations. It will be observed that the sum total of 
the shares in all the following illuytlations equals unity. 

Father, Husband and Wife. 


(excluded by father) 
(because there are daughi 
(excluded by mother) 

y 

(excluded by daughters) 


Father . 

... 1/6 

Father's father 

Ml 

Mother ... 

... 1/6 

Mother's mother 

• • . 

Two daughters . 

... 2/3 

Son's dauahtrr.., 

«. j 

• •• 

Husband 

... 1/2 

Father ... 

9 

... 1/2 


) 
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(c) Four icidoiL's 
Father ... 


00 Mother ... 
Father ... 

(e) Mother ... 
Two sisters 
Father ... 


1/4 (each taking 1 /A6) f 

3/4 (as residuary) v 

c f 

Mother. 

<J I/3 T # * 

f/3 (as residuary). 

C 

1/6 (because thete are tico sisters) 
(Excluded by father) 

5/6 (as residuary) 


• 

}Vote that though' the sisters do not inherit at all, they affect the share 
rff the mother, and prevent her from takixg 1/3. This proceeds upon the 
principle that a person, though excluded from inheritance, may exclude 
others ‘.vhplly or partially (Sir. 28). In the present case the exclusion is 
partial, the mother taking 1/(5 instead of 1/3. which latter share she would 
have taken if the deceased had not left sisters. 


, (f) Mother _ 
Sister ... 
Father ... 

(g) Mother ... 


Brother (f., c., or u.) ... 
Sister (f., o., or u.) ... 

Father ... 


(excluded by father) 

2/3 (as residuary) 

1/6 (because there is a brother and also a 
sister) 

(excluded by father) 

(excluded by father) 

5/6 (as residuary) 


Note —The mother takes 1/6, and not 1/3, whether there are two or more 
brothers, or two or more sisters, or one brother and one sister, or two or 
more brothers and sisters. The brother and the sister, though they are 
excluded from inheritance by the father, prevent the mother from taking 
the larger share 1/3. See note to ill. (e). t | 


Husband 
Mother .. 
Father ... 


(= 1/3 of 1/2) 
(as residuary) 


Note —But for the hushand and* father, the mother in this case would 
have taken 1/3, as there arc neither children nor brothers nor sisters. As 
the deceased has left a husband and father, the mother is entitled only to 
one-third of what remains afte r the husband’s share is allotted to him. 
The husband’s share is 1/2, and what regains is 1/2, and 1/3 of 1/2 is 1/6. 
The^reason of the rule is clear, for if the'aiother took 1/3, the residue for 
the father would only be 1—(1/2 -r 1 J'f) = 1/6. thafris, half the share of the 
mother, while, as a general rule, the share Ox a male is twice as much as 
that of a female of parallel grade (Sir. 22). For the f,asc where the 
deceased leaves a widow and father, see ill. (j), below. c. 


0 ) Husband 
Mother ... 

* Father's father 


1/2 

1/3. 

1/6 (as residuary) 


Note —The mother takes 1/3, for the father’s father does not reduce her 
share fromoone-third of the ( whole to one-third of the remainder after 
deducting the husband’s share. c 

<- c 








• Sharers. 


Circumstances under which heirs menti 
t. inherit as sharers. 


1. FATHER 


■ • if there i^, a child or child of a son h. 1. s. 


2. TRUE a4iHER in default of father and nearer true grandfatL 

k. h. s. ... ... .. t circumstances as the father ... 


U HUSBAND ... < . 


if there is a child or child of a son h. 1. s. 


C c 


4. WIFE (whether one or 
more not exceeding four).., 


5. MOTHER 


i r 

I- 

if there is a c hild or child of a son h. L s .,<>/•, ii 
sisters more than one in number, whether full, co 


6 TRUE GRANDMOTHER, 
h. h. s. ( whether one or 
more.) 


(a) Maternal— in default Of mother and near 

t;r.grand mother whether pa A . or ma 

(b) Paternal— ,, ,, >, • >> 


DAUGHTER... 


in default off 


SON’S 
h l.s. 


DAUGHTER 


* 

in default of (1; soil, (2) daughter.?, (3) 1 
higher son’s daughter.?, and (5) equal son's son 

W|jQfc*e there is only one daughter, or, in her abs’ 
son’s daughter, the son’s daughter b. 1. s., t 
(1) son, (2) higher son’s son, or (3) equal so 
soil’s daught ers under similar circumstance 
sixth equally between them, whether they 
same or different fathers. 


e. 


(| SON'S DAUGHTER 


in default Of (1) son, (2) daughters, atuU3) son's s> 
Where there is on ly one daughter, the son’s daughter wi.l t 
and (2) sen's 


(/,) SON’S SON’S DAUGHTER i« default <of (1) son. (2j daughter*, (3) son’s so? 

(5) son’s son's son . 

Where there is on^y one daughter, ir, bx her absence. Oh 
son’s sqm’s daugl'iter will take £ in default of (1) son, (2 ) s 


UTEBINE BROTHER ir default Of (1) child or son’^ child h. 1. s* 
AN > D (2) father, and 

UTERINE SISTER . C 3 ) true grandfather h. h, s. 







in 1st coin mil 


Shares. 


md under similar 


• If there be nony of these relatious, the father 
•will suecee i as a residuary Tab. of Res., No. 3) 

• 

If ttaefe be no child or child of a son h. 1. s , t 1, 
true grandfather will succeed as a residuary 
default of father or nearer true grandfath 
(Tab. of Res., No. 4) 


• » 


. ifthere 
1 be 
noneof 
these 


re are brothers or 
guinc, or uteiine.. 


in 

other 

cases 


3 : but when the mother is entitled 
to the larger share L and the deceas¬ 
ed has aiso left (1) father, and (2) 
wife or husband, the mother takes ^ 
not of the whole, but of the remain - 
(let after deducting the wife’s or 
husband’s share. 


in default of 

her and intermedi- l 
; true grandfather / 


Q ^ 0 

one takes -. * wo or 5* With the son she becomes a rcsi- 
• . 1 more duary (Tab, of lies., No. 1) 


son’s son, (1) 


...one takes ^ 


only one higher 
J, if thei # e be im 
>n : two or more 
l divide the one- 
yu through the 


§• equally among them whether they 
are daughters by the same or different 
j | sons. \\ ith an equal son’s son she 
become* a residuary (Tab. of Res. 

•W) 


default of (1) son, 


on's daughter*, m»l 

soii'y iliinir liter, t lit* 
1 and ( 3 ) son'* ' >«’•< <,! W 


on takes ) 


„ cue takes 1 


...one t.»kes ( l 


3 * With the son son she becomes a resid¬ 
uary (Tab. of lies., No. 2 ) 


3* \\ hli the son’s sir's soj, she becomes 
residuary (TolT. of Res.. No. 2) 


^ Squally among them. 



1 . 


WIFE (whether one or 
more not exceeding four). 

i MOTHER . • . 


f> TRUE GRANDMOTHER., 
h. Ii, s. ( whether one or 
more.) 


u. 

if there is a child or child of a son h. 1. s .,or, if 1 
sisters more than one in number, whether full, eon 


(r/) Maternal— in default of mother and nearci 
tr.gi andmotlier whether pa>. or mat. 
(§) Paternal— ,, ,, 


>5 


7. DAUGHTER... 


in default of son 


8 . 


SON’S 
h l.s. 


D AUG PITER 


0 . •, 

(a * SON’S DAUGHTER , 


(/,) SON’S SON’S DAUGHTER 


in default Of (1; son, (2) daughter*, (3) hi 
higher son’s daughter*, and ^5) equal sou’a son 

Wfyprc there is .only one daughter, or, in her ahsei 
son’s daughter, the son’s daughter i. 1. g., ta. 
(1) son, (2) higher son’s son, or (3) equal son 
son’s tlaiight ers under similar circumstances 
sixth equally between them, whether they 
same or diftorent fathers. 


in default of (l) son, (2) daughters, and (3) son's son 
Where there is on ly one (laughter, the son’s daughter will ta 
and (2) son’s son . 

in default of (!) son, ( 2 ) daughter.*, (3) son’s son, 
(b) son's son's son. ... ••• ••• *•* , 

Where there is oniW one (laughter, cr, Ca her absence, °ulj 
son’s sou's daughter will take J in default of (l)sou,(2Js n 


t 

\ 




MO. 


UTERINE BROTHER 

AND 

UTERINE SISTER 


ir default Of (1) child or son’s child h. 1. s. 
L (2) father, and 

(3) true grandfather h. h. s. 


11. FULL SISTER 


12 . CONSANGUINEGSISTER 

t 




a 

( 


& 

( 

( 

( 


But if there is only one full sister, the consangi 
one or more) takes if there nonuif th 

exclude her from taking as sharer. 


K, 


c 


c. 




be 

noncof 

these 


c iiru imd he& ur 
guine. or ntoiine.. 


in 1 : but when the mother is entitled 

other to the larger share and the deeeas- 

cases ed Inn also loft (lj father, and ( 2 ) 

wife or husband, the mother takes fa 
not of the whole, but of the remain¬ 
der after deducting the wife’s or 
husband’s share. 


• ... f 

in default of 

ier and in termedi- I 
true grand flit her / 


# one takes 


two or 
- more 


5 . With the son she becomes a resb 
dnary (Tab. of Res., No. 1) 


son’s son. (t) 


...one takes 


only one higher 
, if thei # e be no 
n ; two oj' more 
divide the one- 
n through the 


3 equally among them whether they 
are daughters by the same or different 
\ sons. With an equal son’s son she 
become* a residuary (Tab. of Res. 
No, 2) 


11 default of (1) son. 


n's daughter*, nnd 
... •«« 
on* daughter, the' 
ind (3) son's son's son. 


on takes 


„ cue takes* 


> 9 


» 1 1 

...one takes 


default of 

// brother ...oue take- 


default of 

11 Si st erg 

11 brother, and 

m. brother ...one takes 

sister (whether 

*r relations that 


3 * With the son*^ son she becomes a resid¬ 
uary (Tab. of Res., No. 2) 


g. With the son’s son’s so a, she becomes 
residuary ( ToU. of Res., No. 2) 


gqimlly among them. 


|. With the full brother she becomes a 
residuary (Tab. gf lies., No. oj 


•^1 With the consanguine brother ^she 
becomes a residuary (Tab. of lies., 


No. 7) 





V' 




1 


'i 1 

(j) Widow ... 
, Mother ... 
Father ... 




SHARERS 

1/4 

1/4 (=1/3 of 3/4) 
1/2 (as rjsiduary) 
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A'o/6 1 — ll this case, the*mother would have taken 1/3 but for the ividow 
and father, for there ar^ neither children &or brothers nor sisters. As the 
widow andjfatlier are among the surviving heirs, the mother is entitled to 
one-third of the remainuer after deducting the widow’s share. The widow’s 
share is l/i, the remainder is 3/4, and the mother’s share is 1/3 of 3/ 4, that 
is, 1/1. See ill. (h) above, and the note thereto. 


(k) Widow . 

Mother . 
Father' ^fother 


„ 1/4 
... 1/3 

... 5/12 (as residuary) 




Note —The mother takes 1/3, for the father’s father does not reduce her 
share from one-third of the whole to one-thircb of the remainder after 
. deducting the widow’s share. , 

HU 

True grandfather and true grandmother. ’ 

... (being a true pat. grandmother, is 

excluded by father) 

...•1/6 (being a true mat. grandmother, is 
not excluded by father) 

... 5/6 (as residuary) 

[ 1/6 (each taking 1/12) 

... 5/6 (as residuary) 


(l) Father'* mother 
Mother's mother 
Father ... 

(m) Father's mother 
Mother's mother 
Father's father 


Note —The father’s mother -is not exedided by the father’s father, foil the 
latter is, not an inter mediate, but an equal, true grandfather. 

(n) Father's father*?^ other (excluded by father’s father) 

Father's fatllZr ... takes the whole as residuary 

Note —The father’s father’s mother is excluded by the father’s father 
for he is an intermediate true grandfather, the fat tier’s father’s mother 
being related to the deceased through him. 


(o) Father's mother's 

mother .1/6 * 

Father's father ... 5/6 (as residuary) 

Note —The father’s mother's 'mother (who is a true pat. grandmother) 
is not exclude^ by the father’s father (who is a true grandfather), for 
though he is nearer in degree, he is hot , in relation to her, an "intermediate 
true grandfather, as the father’s mother’s mother is not related to the 
(licensed through him , but through the father. 


(P) Father' mother ... 1/6 

Mother's mother's mother ... 


Father's father ... ... 5/6 


(excluded by father’s mot her 
who is a nearer true grand# 
mother.) -> 

*as residuary) > 


/ 


j 


» 



r 


> 


j 
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(<l) Father's mother . (excluded by father) ( 

Mother's mother's mother ... (excluded by father's mother 

r wli6is a nearer true grand- 

• mother.) 

Father . r ... * takhs the whole as residuary. • 

Note.— The father’s m ether, though she is excluded by the father, ex¬ 
cludes the mother’s mother’s mothef. This proceeds upon tffc rule *that 
one who is excluded may himself exclude others wholly or partially. See 
note to ill. (e) : in that case«the exclusion of the mother by the sisters 
was partial, for she did take a share, namely, 1/16. In the present case, 
however, the Exclusion of the mother’s mother’s mother is entire. It need 
hardly be stated tha*t if the deceased had not left the father’s mother, 
•'he mother’s mother’s mother would have taken 1/6. for, being a true mat. 

grandmother, she is not excluded by the father. • 

< 

1 Daughters and Sons’ daughters h. 1. s. 


Father ... ...c 

Mother ... ( 

% sons daughters of whom 
one is bv one son and the 
other two by another son ... 


1/6 (as sharer) 
1/6 


2/3 (each taking 2/9) 


Note .—The sons’ daughters take per capita, and not gier stirpfs. The 
two-thirds is not therefore divided into twaparts, one for the son’s daughter 
by one son, and the other for the other two by another son. but it is divided 
into as many parts as there are sons’ daughters irrespective of the number 
of sons through whom they are related to the deceased. The reason is 
that the Mahomedan law does not recognize any right of representation 
(see p. 36 ante), and the son’s daughters do not inherit as representing their 
respective fathers, but in theircown right as grand-daughters of the deceas¬ 
ed. The same principle applies to the case of sons’ sons, brothers sons, 
uncles’ sons, etc. see Table of Itesi^uaries. < 

(s) Father ... . 1/6 (as sharer) f 

Mother . 1 /6 

Daughter . 1/2 ' v >- 

4 sons' daughters . 1/6 (each taking 1/24) 

jVt>te.*-There being oDly one daughter, the sons’ daughters are nbt 
entirely excluded fr&m inheritance but they take 1/6 which, together with 
the daughter’s 1/2, makes up 2/3, the full portion oi daughters. 

(t) Father . 1/6 (as sharer) 

Mother . 1/6 


Father . 

Mother . 

2 sons' daughters ... 
» Son's son's daughter 

Father 

Mother 

« Son's daughter 
Son's son's daughter 


(excluded by sons’ daughters) 
(as shrrer) 


Note.—The rule of succession as between dflughteps and sons’ daughters 
appiies, in the absence of daughters, as between higher sons 5 daughters 
and loWei sons daughters (Sir. 18). There being only one sons’ daughter 
in the present illustration, the sons’ sons’ daughter is not entirclv excluded 
rom lnheritanqp, but she inherits 1/6 wliich, together with the son’s 

c of daughters' 2 * makeS Up 2 & ful1 share of sons’ daughters in the absence 
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POCTRINE OF INCREASE. 

• » 

(v) Mot het' • it ••• ••• 1 /« 

2 full sisters,., • •• M« 2/3 (each taking 1/3) 

' C. Sistfr ... ,. (excluded by full sisters) 

U. Sister (or u. brother) ... 1/6 * 

(w) 2 fill sisters (or *. si&Sers).. 2/3 (each taking 1/3) 

2 it. sisters (or u. brothers).. 1/3 .(each taking 1/6) 

» I 

(xf FulVsister ... t ... ... 1/2 

2 r* sisters ... .. , 1/6 (eaeli taking 1/12) 

U. Brother . 1/6 • 

U. Sister .1/6 

# 

Note .—There being only one full sister, the consanguine sisters are not 
excluded from mhcritance, but tXey inherit 1/6, which together with the ,, 
sister’s 1/2 mai&s up 2/3, the collective share of full sisters in the inheri¬ 
tance (Sir. 21). ^ • 

Sir. 14-23. The principal points involved in the Table of 
SL*ar£rs are explained in their proper place in*the notes appended 
to the illustrations. The # illustrations must be carefully studied a§ 
it is very difficult to understand the rules of succession without 
them. ’The principles underlying the rules of succession are set 
out in the notes on s. 41, below. It will be observed that the 
illustrations are so framed that the sum total of the shares does 
not exceed unity. For cases in which the total of the shares 
exceeds unity, see the next section. , 

The sharers are twelve in»number.* Of these there are six that 
inherit under certain circumstances as residuaries, namely, the 
father, the true granurather, the daughter, the son’s daughter, the 
full sister, and th^ consanguine sister, ^ee the list of Residuaries 
given in s. 41, below, and the notes on that section. * 

• • 

40. .Doctrine of “ Increase”—If it be found on 
assigning their respective shares to the Sharers, that 
the total of the shares exceeds unity, the share of 
each Sharer is proportionately diminished by reduc¬ 
ing the fractional shares to a common denominator, 
and increasing the denominat6r so as to make it 
equal to'the sum of the numerators. 

Illustrations. , 

(a) Husband * .1/2*3/6 reduced to 3/7 

2 full sisters ..* . 2/3»-*4/6 „ 4/7 


c 
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tfote. —The sum total of 1/2 and 2/3 exceeds unity. The fractions* are 
therefore reduced to a common denominator, which, i/i this case, is 6^ The 
sum of the numerators is 7, and the process consists in substituting 7 for 6 
as the denominator of the fractioiis 3/t> and 4/6. By so doing the total of 
the shares equals unity. The doctrine of “increase'* is so-called because 
it is by increasing the denominate^* from 6 to • th|t the sum tot al of tlje 
shares is made to equal unity. v 

C • 

(b) Husband ... ... ... l/2=3/6 reduced to 3/7 r 

Full sister ... ... ... # ... l/2=3/6 ,. 3/7 

C. sister ^.. . l/6=l/6 ,, 1/7 


•“-(c) 2 full sisters ... ., 

2 u. brothers (or u. sisters) .. 
Mother ... c • •• •« 


2/3*= 1/6 reduced to 4/7 
1/3=26 2/7 

1/6 =. 1/6 „ 1/7 


*' ——"(d) Husband 

2full sisters. ... 
Mother •.. 


1 2=3/6 reduced to 3 [£ 
2f3=4/0 4/8 

l/6=l y 6 „ 1/8 


(e) Husband 
Full sister 
2 u. sisters 


]/2=3/6 reduced to 3/8 
1,2=3/6 „ 3/8 

l/3=2,6 „ 2/8 


(f) Husband ... 
2 FmZZ sisters ... 
2 //. sisters 


1/2*3/6 reduced to 3/1) 
2/3=4/6 .. 4/9 


2/3=4/6 
1,3=2/6 


(g) Husband 
Fall sister 
2 u, sisters 
Mother 


1/2=3/6 Seduced to 3>9 
1 '2=3/6 „ 3/9 

l/3=^6 „ 2/9 

1/6=1 ;6 1/9 


Husband 

••• ••• 

... l/2=3/6 

rdeuecd to 3/10 

2 .FwZZ sisters 

IH ••• 

... 213—4/6 

n 

• 4/10 

2 w. sisters 

• • • • • • 

... l/3=2/6 

» c 

2/10 

Mother ... 

j 

• HI 

... l/6=l/6 


1/10 



10/6 

• 


• 1 

TFiVhno 

• • • *M t 

... 1/1=3/12 

reduced to 3/13 

2 e. sisters ... 

••• ••• 

... 2/3=8/12 

• » 

8/13 

Mother ... 

• •• IM 

... 1'6=2/12 

n 

2/13 






c 

t 

13/12 


1 
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W W 

(]) Husband 
Mother 
* 2 daughters ... 


• •• 

»«• 


1/4=8/12 reduced to 3/13' 
1/6—2,12 „ 2/13 

2/3=8/12 „ 8/1-3 


0 


13/12 


1 ' 


Ml 


(k) Husband 
• Mother 
Daughter 
Sint's daughter. 


««* 

• •• 


1/4—3/12 reduced to 3/13 
1/0=2/12 „ 2/13 

112—6/12 6/13 

1/6=2/12 2/13 


13/12 


1 


(1) Widow 
Mot It 

Full sister 


Ml 

• •t 


1/4=8/12 reduced to 3/13 ^ 

1,3=4/12 „ 4/13 

1/2=6/12 # *6/13 

1^/12 1 


* (?fi) Widow 


• • • 

... 1/4=3/12 

reduced to 3, 

fl5 

2 full sisters... 

•... 

• i • 

... 2/3=8/12 

„ »i 

115 

2 u, sisters ... 

•• • 

* • * 

... 1/3=4/12 

» 4 i 

[15 

• 



15/12 

1 

(n) Widow 

• • • 

• M 

... 1/4=3/12 

reduced to 3/15 

2 full sisters 

• • • 

*•* 

... 2/3—8/12 

„ 8/15 

U. sister 

*# * 

• • 

... 1/6=2/12 

„ 2/15 

Mother 

*• 

• • • 

... 1/6=2/12 

,, 2/15 




* 15/12 


1 

(o) Husband 

• 

«• • 


*... 1/4=3/12 

• 

reduced to 3/15 

Father 

it* 

« • • 

... 1/6=2/12 

» 2/15 

Mother 

• • • 

• • • 

... 1/6=2/12 

,, 2/15 

3 daughters ... 

Ml 

* * • 

... 2/3=8/12 

» 8/15 

• 

• 



• # 15/12 

• 

i> • 

1 

(p) Widow ...• 

• • • 

• • • 

!.. 1/4=43/12 

reduced to 3/17 

2 full sisters 

• • • 

Ml 

... 2 ,3=8/12 

i> 8/17 

2 u. sisters ... 

#•* 

• • * 

... 1/3=4/12 

>, J/17 

Mother 

• • • 

• 

•... 1 /6=2/12 

,, 2/17 

• 



17/12 


* 

1 

(q) Wife ... 

III 

IM 

... 1/8=3/24 

reduced to 3/27 

# 2 daughters ... 

• • • 

• m ■ 

...» 2/3=16/24 

„ 4 S/27 

Father 

Ml 

• • 

... 1/6=4/24 

4/27 

« Mother 

• 

* • « 

• • • 

... 1/6=4/24 

„ 4/27 

• 



27/24 

• 

l 

29-30. For 

cates 

in 

which the total of tfce shares 

is 

than unity, see s, 42 below. 


* 

• 
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41. Residuaries. —If there are no Sharers, cvr if 
there are Sharers, but there is a residue left aftbr 
satisfying their claims, the whole inheritance or the 
residue, as the case nfay *be, will devolve 1 upon 
Residuaries in the* order set forth in the syinexed 
Table. • 


Illustrations. 

% 

Note .—The residue that remains after satisfying the sharers" 
slaims is indicated in the following illustrations thus ^ ) 



% 

* * 


Son 

Daughter 


No. 1. Sons and daughters. 

• . \ as residuaries. 

• •• A ••• ••• I/O J 


* • 


"Vote .—The daughter cannot inherit as a share* when there is a son. But 
if the heirs be a daughter and a son’s son, the daughter as a sharer will 
take 1/2, and the son’s son as a residuary will take the residue 1/2. 

(b) 2 sous ... ... 4/7 ( as residuaries, each son taking 2/7) 

3 daughters ... 3/7 (as residuaries, each daughter taking 1/7) 


(c) Widow ... 
Son 

Daughter 


. 1/8 

2/3 of (7/8) = 7/12 ) 
1/3 of (7/8) = 7/21 f 


( as sharer ) 

( as residuaries) 


Note .—The residue after payment of the widow’s share is 7/8. 


(d) Husband 
Mother ... 
Son 

Daughter 


... ... 1 
... ... 1/6 
2/3 of (7/12) = 7/18 | 
1/3 of (7/12) = 7/36 J 


(as sharer) 

(as sharer) 

(as residuafias) 


Note —The residue in the alcove ea^e is 1—(1/4 of 1/^)—7/12. If.there 
were two^ons and three daughters, each son would have taken 2/7 of 7/12= 
1/6, and each daughter 1/7 of 7/12—1/12. 


No. 2. Sons’ sons h. 1. s. and sons’ daughters h. 1. s. 

(c) Son s son ... ... 2/3 | 

Son's daughter .. 1/3 j 


(as residuaries) 


Note .—The son’s daughter li. 1. s. cannot inherit as c a sharer, but she can 
inherit as a residuary only, when there is an eqdal son’s son. h. 1. s. Thus 
the son’s daughter cannot succeed except as a residuary, wfjen there is a 
son’s son. Similarly the son’s son’s daughter cannot inherit except as c 
residuary when there is a son’s son’s son. « 


(f) 2 daughters 

<±Son s son ... ... 

Son's son's son.,. 

Son's son's dauuhter ... 

to 


... 2/3 (as shared) 

... * 1/3 (as residuary) 

... (excluded by soh’s son) 

... (excluded both by daughters 

and son’s son. See Tab. of 



I 


( 

TABLE OF 

ARRANGED IN OF 

C 

I —Descendants : 

{ • 

1. SON. 

f ' Daughter takes a* a residuary with son, the soi 

* 2 . Son's son h. 1 . S.—the nearer in degree excluding t 

( 

Son’s Daughter h. I. s. takes as a residuary - 
she takes as a residuary with him provided she < 
the share of each son’s' daughter h. 1. s. 

1 Note —When the son’s daughter h. 1. s. become a 

in degree with the lower son’s son, she shares < 

II. —Ascendants : 

3 FATHER. 

4. TRUE GRANDFATHER h, h. s. —the nearer in d< 

Itl .—Descendants of Father : 

5. FULL BROTHER. 

Full Sister takes as a residuary with full brot 

6. FULL SISTER- In default of full brother and the otl 

(1) a daughter or daughters, or (2) a son’s da- 
daughter or daughters h. 1. s.* 

7 CONSANGUINE BROTHER + 

( 

Consanguine Sister takes as a residuary \ 

8. CONSANGUINE SISTER —In default of cons, brc 
if any, if there, be (1) a daughter or daughte 
daughter and a son’s daughter or daughters h. 

9 i’ULL BROTHER'S SON h. 1. S.—the nearer in de 

10. CONSANGUINE BROTHER S SON h. 1. s.-thc 

IV.— Descendants of true Grandfather h. h. s. 

* 11. FULL PATERNAL UNCLE. 

( 12. CONSANGUINE PATERNAL UNCLE. 

13 FULL PATERNAL UNCLE S SON h. 1. s.-the 

14- CONSANGUINE PATERNAL UNCLES SON 1 
MALE DESCENDANTS OF MORE REMOTE 

1 uncles and their sons. 


* Sharifivya. T. 


3 


1 » 


(ESIDUARIES 

R OF SUCCESSION. 

j 


3 » 

3 


tig a double portion. * # 0 . > 

i-ore remote. ' , 

iqiial son’s son. If there be no equal son’s son, but there is a lower son’s son, 
not inherit as a sharpr. In either ease, each son’s son b. 1.8. takes double 

Hi ' - 

uary~7?ith a lower son’s son, aud there are son s daughters h, ljj. equal 
ly with them if they were all of the same grade : see ill. (m.) 


r» 

> 


excluding the more remote. 


J 


the brother taking a double portion. 

isiduariesabovenamed, the full sister tabes the residue, if any, if there be 
:r or daughtersh. 1. s., or even if fchqje Vie (3) one daughter and a son’s 


consanguine brother, the brother taking a double portion. 


t ind the other rcsiduaries abovenamed, the cons, sister takes the residue, 

• (2) a son’s daughter or daughters ) h. 1. s., o or even if thero be (3) aiu\ 


excluding the more remote, 
rer^in degree excluding the more remote. 


* 


•fc 


3 


3 


J 

3 

her in degree excluding the more remote. • 

S. —the nearer in degree excluding the more remote. 
fbJE GRANDFATHERS —in like order and manner as the‘deceased’s 

O 


f Sir. ijp. 24-25. 


* 

1 


> 


i 


3 


3 






JIESIDITARIES. 


(g) 2 daughters* . 2 3 (as sharers) 

. Son'yon 2/3 of <l,3)~2/9 | 

Son's daughter..: 1/3 of (1/3)-= 1/9 j as re&lc,ua nes. 


00 Daughter «... M . 1^2 (as sharer) 

Simy son .. 2/3 of (l/2)=J/3 ) . I . 

Son's daughter 1/3 of (1/2)=1,6 j as 1 luanes * 


Note —rTherf being only one daughter, the son’s daughter would have 
taken 1/6 as sharer (see Tab. of Sh., No. 8),^if the deceased had not left a 
son’s son. But as the son’s son is one of the heirs, the son’s daughter can 
only inherit as a residuary with the son’s son. # • 


(i) Son's daughter,,. 
Son'scon's son 


1/2 (as sharer) 

1 2 (as residuary) 


Note —In this cask the son’s daughter is not precluded *from* inheriting as 
a sharer, for there^is none of those relations that precludes her from succeed¬ 
ing as a sharer (see Tab. of 8h., No. 8, 2nd coluiim). And it will fce,seen 
c^’seferring to the Table of Besiduaries that the cfcily case in which the son’s 
daughter inherits as a re$jkluary with the son's son’s son (who is a logger 
son’s son), is where she is precluded from succeeding as a sharer (see ill. (k) 
below.) 


(ij) 'Daughter 

Son's daughter 

Son's son's son 


1/2 (as sharer) 

1/6 (as sharer. See Tab. of 
Sh,, No. 8). 


Son's son's sou ... 2/3 of (l/3)=2/9 I pesiduaries 

Son s son s daughter ... 1/3 of (1/3)=]/9 j 

Note .—There beingoDly one daughter, the son's daughter is entitled to 1/6 
as a sharer. Since she is not precluded from inheriting as a sharer, she does 
not become a residuary with the son’s son’s son (who is a lower son’s son). 

(k) 2 daughters ... . 5 .. 2/3 (as sharers) 

•&.» , daughter . IK of M - J/H as res «IuMies. 

Sons sons son ... .2/3 ol (1/3) = 2/9 J 

Note ,—There beyig two daughters, the soil’s daughter cannot inherit as 
a sharer. She therefore inherits asa*residuary with the son’s son’s^on (who 
is a lower son’s son). , • 

(1) 2 makt'en .’. . y p *•» 0 s sharers ) 

Sons son's son . 2 J °* Q 1 as residuaries. 

Son's son’s daughter .. .1/3 of (1/3) = 1/9 j 

jS'ote.- _.The son’s daughters in this case do not inherit as residuaries with 

the son’s son’s son, ftfr they a-e not precluded from inheriting as share-s. 


(m) 2 daughters ... ... ... ... 2/3 (as sharers) 

Son'* son's son ... ... ... 2/-fr of (1/3) = 1/6 . 

Son's daughter . 1 T n oE nm = 1/12 \ as residuaries. 

» Son's son's daughter ... j ' J 

• 

Note —There being two daughters, the son’s daughter cannot inherit as a 
sharer. She therefore inherits as a residuary with the son’s son’s son (who 
is a lower son’s son). The son’s son's daughter is entitled to inherit as a 
residuary with the son’s son’s son who is an equal son’s «on in relation to 
her. Both these female relations inherit therefore as residuaries with the 
son’s son’s son j each taking 1/12. This illustration presents two peculiar 
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features. The one is that the son’s son’s daughte/, though remoter in 
degree, shares with the son’s daughter. The. other is ttiat the sbn’s 
daughter succeeds as a residuary with a lower son’s son. It this were not 
so, tue son’s son’s daughter would inherit Jo tl^ exclusion of the son’s 
daughter, a result directly opposed *to the principle that theciearest of 
blood must take lirst (Sir. 18-19).* 

No. 3- * Father. • 

(n) Father . 9 ... I/O*(as sharer) r 

Son (or son’s son h.l.s.) ... 5/6 (as residuary) 

AVtff.—Here # the father inherits as a sharer. 

« (o) Mother ... ... ... 1/3 (aS sharer) (- 

Father .2/3 (as residuary) 

Note .—Here tfie father inherits as a residuary, as there is no child or 

child of a son h.l.s. Se^Tab. of Sh., No. 1. 

• 

(p) JJavt/hter .• .(as sharer) = 

e Father . .. 1/6 (as sharerj^-f 1/3 (as residuary) = 1/2 


Note .—Here the father inherits both as a sharer and residuary. He inherits 
as a sharer, for there is a daughter ; and he inherits the residue 1/3 as a 
residuary, for there are neither sons nor son’s tons h.l.s. The father may 
inherit loth as a sharer and residuary. He inherits simply as a. sharer 
when there is a son or son’s son h.l.s. (see ill. (n) above). He inherits 
simply as a residuary when there are neither children nor children of 
sons h.l.s, (see ill. (o) above). He is both a sharer and residuary when 
there are only daughters or son’s daughters h.l.s., but no sons or son’s sons 
h.l.s. as in the present illustration. The same remarks apply to the true 
grandfather h.h.s. In fact, the father and the true grandfather are the only 
relations that may inherit in botli^apaeities simultaneously. 


No- 4. True grandfather h-h-s- 


Note .—Substitute “true grandfather” for “father” in ills. (n). (o) 
and (p). The true giandfather will sueceid in the same capacity and will 
take the same share as the fisher in those illustrations.^ 

s • c 


Nos. 5^>nd 7. ^Brothers and sisters- 

(q) Husband ..4^ . 

Mother ... ... .. 

Brother . 2/3 of (1/3) = 2/9 ) . , arieB 

. : l/3of(l,3) - i 9 j as lesiciuanes. 


1/2 (as sharer) 
.1/6 (as sharer) 


Sitter 


N&te .—The sister cannot inherit as a sharer whop there is a brother, but 
she takes the residue with him. * 


No- 6 Full sisters with daughters and son’s baughters- 

(r) lJuughter (or son’s daughter h.l.s.) 1/2 (as sharer) c 

Full sister . 1/2 (as residuary No. 6.) 

Brother's son . .... excluded by full sister who is a near¬ 

er residuary. 4 

Note .—The full sister inherits in three different capacities: (1) as a sharer 
under the circumstances set out in the Table of Sharers ; (2) .as a residuary 
with full Mother, when thereiis a brother ; and, failing to inherit in either 
of these two capacities, (3) as a residuary with daughters,* or sons’ daughters 
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h. 1. s., or one daughter and sous’ daughters h. 1. s., provided there is 
no'nearer residuary. Thus in the present illustration, the sister cannot 
inherit as a sharer, because there is a daughter (or son’s daughter 
h. 1. s.) And as there /s no brother, she cannot inherit in the second 
of the three capacities enumerated al>ove. She therefore takes the 
residue 1,2 as a residuary with the daughter (or son’s daughtei), for 
there is no^residuary nbarer in degree. If this v?ere not so, the brother’s 
son, who is a more remote relation, wbuld succeed in preference to her. 


00 

* 

2 Daughters ( or 

son’s daugh- 


ters h. 1. s.) ... 

'• ••• 

2/3 (as sharers) 


Full sister 

• •• Ml 

1/3 (as residuary Nn. 6) 

0) 

Daughter ... 

Son's daughtei ... 

• • • «M 

1/2 (as sharer) 

1/6 (as sharer) 


Fwl sister 


1/3 (as residuary No.jS) > 

00 

Daughter 

• • • * * • 

1/2 (as sharer) 

Son's daughter ... 

• • • Ml 

1 /6 (as shftrer) 


Mother ... 

• Ml 

1/6 (as slmier) 


Full sister 

3 • • . Ill 

1/6 (as residuary No. fi) 

(V) 

Daughter 

• • • IM 

1/2 (as sharer) 


» Son's daughter... 

• • • • • • 

1/6 (as sharer) 


Husband 

III •«» 

1/4 (as sharer) 


Full sister 

••* *11 

1/12 (as residuary No. 6) 


(w) Davy liter 

Son's daughter ... 
Husband 
Mother ... 

Full sister 


• M 

» • • 

• • • 

IM 


1/2 (as sharer)=0/12 reduced 
1/0 (as sharer)=2/12 ,, 

1/1 (as sharer)=3/12 „ 

l/6,(as sharcr)=2/12 „ 

0 


to 6/13 


13 

13 

13 



13/12 * 1 


Note .—Here the only capacity in which the full sister could inherit is 
that of a residuary with the daughter and son’s daughter. But a residuary 
succeeds to the residue (if any) after the claims of the sharers are satisfied 
and in the present case there is no residue. The sum total of the shares 
exceeds unity, and the case is one of “ Increase.” , » 

No. 8. Consanguine sisteis with d^ghters and sons’ 

1 daughters h. 1. s. 

Note .—Consanguine sisters inherit as residuaries with daughters and sons’ 
daughters in the absence of full daughters. Substitute “ consanguine sistei” 
for “ full sister” in ills, (r) to (w), and the shares of the several heirs will 
remain the same, the’eonsanguine sister taking the place of the fu!l sister. 
Substitute also in the note on ill. (r), “consanguine brother” for “full 
brother.” , 

j * 

, Other Residuaries. 


' (x) Full sister 
C. sister 

Mother . 

Brother's son ... 


... 1/2 (as sharer) 

... 1/0 (as sharer) 

... 1/6 (as sharer) 

... 1/6 (as residuary) 


O 


(y) Widow ... 
Mother ... 
Pat. uitble 


«« • 


... 1/4 (as sharer) 3 

... l/i> (as sharer) 
6/12 (as residuary) 


» 


* * • 


« • « 


• *« 
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Gir. 18-21, and 28-26. Some of the important points involved 
in the Table of Residuaries are explained in the notesrappended to 
the illustrations. 

f , • * r * , 

Classification of Residuaries .—All the residuaries are related 
to the deceased through a male. The uterme brotheivand sifter 
are related to the deceased through a female, that is, mother, and 
they do not find place in the list of residuaries. The Sirajiyyah 
divides residuaries r in to three classes : (1) residuaries in their own 
pght : these are all males comprisedein the list of Residuaries ; 
(2) reBi^uaries in the right of another \ these are the four female 
residuaries," nafhely, the daughter as a residuary in the right 
of Jhe son, the son’s daughter h. 1. s. as a residuary in the 
right of the son’s s<fn h. 1. s., the full sister in the rightf or 
the full brother, and the consanguine sisler in the right of the 
consanguine brother ; and (3) residuaries with others, namely, the 
full sister and consanguine sister, when they inherit as residuaries 
with daughters and son’s daughters h.l.s. Having regard, however, 
to the order of succession, residuaries may be divided into four 
classes, the first class comprising descendants of the deceased, 
the second class his ascendaxts, the third the descendants of the 
deceased’s father, and the fourtji, the descendants of true grand¬ 
father h.h.s. This classification has been adopted in the Table of 
Residuaries. The division of Distant Kindred into four classes 
proceeds upon the same basis. 

f t 

Of reMduaries that are primarily sharers .— It will be noted 
on referring to the TaJ^jS of Sharers and Residuaries that there 
are six sharers who inherit under certain circumstances as residua¬ 
ries. These are the father and t|ue grandfather h. h. s., the 
daughter and son’s daughter h.l.s., and the full sister and consan¬ 
guine sister. Of these only the father and true grandfather inherit 
in certain events both as sharers and residuaries (see il|* (p) above, 
and the'note thereto). In fact they are the only relations that* 
can inherit at the same time in a double capacity. The other fourj 
who are,all females, inherit either us sharers or residuaries. The 
circumstances under which they inherit as sharers are set out in 
the Table of Sharers. They succeed as residuaries, and can succeed 
iii that capacity alone, when they are combined with male relations of 
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parallel grade. Thus the daughter inherits as a sharer, when there 
is llo son. But when fhere is a son, she inherits as a residuary, 
and can inherit in that capacity alone : not that when there ,is a 
son, she is excluded fi'om ’ inheritance, but that in that event she 
succeeds as a residuary, the presence of the son merely altering the 

^ 0 i 

character of her heirohip. Similarly, the son's daughter h.l.s. can 
inherit as a residuary alone, when there ij an equal son’s son. And 
in like manner, the full sister and consanguine sister, can succeed 
as residuaries alone, when they co-exist with the full brother and 
consanguine brother respectively. The curious reader may ask 11 
why it is that the said four female relations are precluded from 
inheriting as sharers when they exist with males of parallel grade ? 
Tha, answer appears to be this—that if ^hey were allowed* to 
inherit as sharers underothose circumstances, it might be that p,o 
residue would remain for the corresponding males ( all of whom 
are resMuaries alone), that is to say, though the females would 
have a share of the inheritance, the corresponding males, though 
of equal grade, might have no share of the inheritance at all. To 
take an example : A dies leaving a husband, a father, a mother, 
a daughter, and a son. The husband will take the father j-, 
and the mother 16. If the daughter were allowed to inherit as a 
sharer, her share would In? J, and the total of all the shares being 
13 12, ao residue would remain for the ton. It is, it seems, to 
maintain a residue for the males that the said females are precluded 
from inheriting a? sharers under the circumstances specified above. 

The principle which regulates the accession of full and 
consanguine sisters as residuaries with daughters and son’s 
daughters h. 1. s. is explained in the notes appended to ill. (r). 

V* 

Fema le rest (henries, —There are two more points *o be 

noted in connection with female residuaries, which are stated 

below : J , 

0 • » 

j 

(1) The female .residuaries are four in number, of whom two 
are descendants of the deceased, 'namely, the daughter and., son's 
daughter h.l.s., and the otli^r two are descendants of the deceased’s 
father, namely, the full sister and consanguine sjsJter. Fo other 
female can inherit as a residuary. 
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(2) All the four females inherit as residuaries with cor¬ 
responding males of parallel grade. But* none of r these except 
the.son’s daughter h. 1. s. can succeed as a residuary with a male 
lower in degree than herself. \ Thus the daughter cannol succeed 
as a residuary with th£ son’s son, nor the sistdr with thf brother’s 
son ; but the son’s daughter may inherit as ‘a residuary with the 
son’s son or other lower * son’s son in the cases specified in the 
Table. Forreasons, see ill. (m) and the note thereto. 

r Principles of Succession among sharers and residuaries .— 
It will 'have be^n seen from the Tables of Sharers and Residuaries 
that certain relations entirely exclude others from inheritance. 
This proceeds upon certain principles, of which the following t^o 
a^e set out in the Sirajiyyah : r 

(1) . “ Whoever is related to the deceased through any 

person shall not inherit while that person is living P —(Sir.27.) 
Thus the father excludes brothers and sisters. And since uterine 
brothers and sisters are related to the deceased through the mother, 
it must follow that they should be excluded by the mother. A 
reference, however, to the Table of Sharers will show that these 
relations are not excluded by the mother. The reason is that the 
mother, when she stands alone, is not entitled to the whole inherit¬ 
ance in one and the same capacity as the father would be if he 
stood alone, but partly as a sharer and partly by “ Return ” (Sir.27; 
Sharifiyyah, 49). Thus if 4 the father be the sofe surviving heir, 
he will Succeed to* the y^Vole inheritance as a residuary. But if 
the mother be the sole heir, she will take | as sharer , and the 
remaining J by Return (see s. 42, below). For this reason the 
mother does not exclude the* uterine brother and sister from 
inheriting with her. t 

(2) , “ The nearer in degree excludes the morp remote ,”— 

(Sir. 2Y). The exclusion of the true grandfather by the t father, ‘of 
the true grandmother by the mother, of the son’s son by the sbn, 
etc., rfists upon this principle. These cases may also be referred 
to the first principle set out above. 

C- 

t It will l*ave been seen tjmt the daughter, though she is nearer 
in, degree, does not exclude the brother’s son or iiis son. Thus 
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if the surviving relations be a daughter and a brother’s son, the 

daughter takes J, and the brother’s son takes the residue. The 
reason is that the daughter in this ease ’inherits as a sharer, pnd 
the brother’s son as a "retridvari/, and The principle laid down above 
applies only as between relations belonging Vo the same class of 
heirs . To this, however, there is an exception in the case of song 
and son’s sons h. 1. s., who, though re&iduaries, exclude certain 
sharers from inheritance ( see Tab. of Sh. Nos. 8-12 )o For if the 
sons and their male descendants did not exclude those sharers, 
it might happen in certain cases that no residue would be left for 
them, while, as will be seen presently, the son, and,*dn his absence, 
the son’s son h. 1. s, are never liable to exclusion, and are always 
eddied to some share or other. The rbove principle may, 
therefore, be read thus :* u Within the limits of each class of hefas 
the nearer in degree excludes the more remote.” 

Again it will have been seen that the father, though nearer in 
degree, does not exclude the mother’s mother or her mother ; nor 
does the mother exclude the father’s father or his father. The 
reason is that the above principle is to be read with further 
limitations, which we shall proceed tq enumerate. Those limi¬ 
tations are nowhere stated in the Sirajiyyah nor in any other 
work of authority, but they appear to have been tacitly recognized 
in the rules governing succession among Sharers and Residuaries. 

There are six heirs that are ahoays entitled to some participa¬ 
tion in the inhtJritance, and art in nd case liable to exclusion, 
namely, (1) son, (2)^daughter, (3) father?* (4) Another, (5) hus¬ 
band, and (6) wife (Sir. 27). These are the'-most favoured heirs, 
and we shall call them, for brevity’s sake, Primary Heiis. Next 
to these, there are four, namely, (1) son’s son h. 1. s., (2) son’s 
daughter h. 1. s.,» (3) true grandfather h. h. s., and (4y true 
grandmother h, h. s. These four are the substitutes of the primary 
heirs and ea*ih of tRem is entitled to .some portion of the inherit¬ 
ance in *the absence of the corresponding primary heir. The 
substitutes of primary heirs are liable to be excluded by the 
corresponding, primary heirs, and by them alone, but by no"others. 
Thus the son’s son h. 1. £», is the son’s substitute, and he is always 
entitled to some portion of the inheritance in the' absence of thp 
son. The son's daughter h. 1, s., is the daughter’s substitute, find 
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she is always entitled to some portion of the inheritance in the 
absence of the son and daughter. The true grandfather is always 
entitled to some share or other in the absence of the father, and 
he is liable to be excluded b/^the father or nearer true grandfather, 
but by no other heif. This explains why the mother does,, not 
exclude the father’s father or his father! Similarly f the true 
grandmother is always efititled to participate in the inheritance in 
the absence pf the mother, and she is liable to be excluded by the 
mother or nearer*true grandmother, f but by no other heir. And 
' this explains why the father does not exclude the mother’s mother 
or her mother.# This as well as the preceding case may be ex¬ 
plained with reference to thiT first principle set out in the Sirajiy- 
yah, for the true giai*dfather h. h. s. is not related to the deceased 
through the mother, nor is the true grandmother h. h. s. related to 
the deceased through the father. From this point of view, the 
second principle is to be read subject to the first, that is, the nearer 
relation excludes the more remote provided, always the latter is 
related, to the deceased through the former ; but neither of the two 
principles set out in the Sirajiyyali explains the exclusion of uterine 
brothers, or of full, consanguine, and uterine sisters by the son’s 

child h. 1. s., or by the true grandfather h. h. s. ( v ). These ap- 
* ,. < 

patently are cases of the exclusion of relations nearer in degree by 

more remote heirs. The explanation is to be sought for in the 
principle that the substitutes of primary heirs are always entitled 
to some portion of the inheritance in the absence bf the correspond¬ 
ing primary heirs, ‘and LV.i involves as a necessary consequence 
that relations that *are excluded by’ the primary heir^ must be 
excluded by their substitutes. Hence it is that uterine brothers, 
and full, consanguine, and uterine sisters, who are excluded by the 
son, daughter, and father, are also liable to exclusion by the son’s 

C " 

son h. 1. s., son’s daughter h. 1. s., and the true grandfather 

h h. s % (w). The principles* governing succession may therefore be 

___ _ « _ 

(/•) See Tab. of Sh. Nos. 9-12. • 

(jo) It may here be stated that thobgh, according to the opinion of the 
Abu Hanifa, the true grandfather excludes the brothers and sisters whether 
full or consanguine, he does not exclude thorn, according to the view' of 
Abu Yusuf and* Muhammad, but is put to his election as between 
pertain share*: (.Sir. 40-42). Bitf the latter view is not generally adopted, 
and it is unnecessary to set out the same here. 

* 4 
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stated thus : Whoever is related to the deceased through any person 
shall not inhe r it while that person is alive. Primary heirs are 
always entitled to some participation in the inheritance and are not 
liable to bo excluded by any other heirs. The substitutes of the 
primary heirs are always entitled to some share or other in the 
inheritance in the absence of corresponding primary heirs, and they 
are excluded by them alone/ but by no other heirs ; and, as 
a necessary consequence, all relations that are excluded by primary 
lieirs are also excluded by substitutes of those heirs. Subject to 
th.s the nearer in degree, within the limits of each class of heirs, 
excludes the more remote. » 

Of the residue .—The son, being a residuary, is entitled to the 
residue left after satisfying the claims of sharers. At the same 
time it has been seen abo^e, that a son is always entitled to somh 
share of the inheritance. To enable the son to participate in the 
inheritance in all cases, it is necessary that some residue must 
always be left when the son is one of the surviving heirs, and in 
fact this is so ; for the shares are so arranged and the rules of 
succession are so framed that when the son is one of the heirs, 
some residue invariably remains. And .since, in the absence of the 
son, the son’s son h. 1. s. is entitled^ to some participation in the 
inheritance, it will be found that in all cases where he is one of 
the surviving heirs some residue is always left, and the same is 
the case when the father, or, in his absence, the true grandfather 
h. h. s„ is one of* the heirs, for,the father is always entitled to 
some portion of the inheritance, and~ : n his absence, tfie true 
grandfather h. h. s. No case of “ Increase ”'can therefore take 
place when these residuaries are amongst the surviving heirs. 

42. Doctrine of “ Return.”— If there is a residue 

left after satisfying the claims of Sharers, but there is 

no Residuary, the residue reverts to the Sharers in 

proportion 'to thsir sharers. This right of reverter is 

technically called u Return.” 

% 

Exception .—Neither the husband nor wife is enti¬ 
tled to the f! return,” $o long as there is any other 
Sharer, or any relation belonging to the class of 
Distant Kindred. 
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r Illustrations . 

(a) A Mahomed an dies leaving a widow as his sole hei^ The widow 
will take 1/4 as sharer, and the remaining 3/4 “return”: Mahomed 

Arskad v. 'Sajida Banoo (a?) *; Bafatun v. Bilaiti % Khanum (y). 

• * * r 

(b) Hu sband ... ... 1|2 

Mother ... *. # 1/2 (1/3 as shstrer and l/t^by Return) 


Note .—The husband is not entitled t*o the return,’’ as there^is another 
sharer, namely, the mother! The surplus 1/6 will therefore go to the 
mother by Return. 

c 


(c) Husband 
< Daughter ... 


1/1 

3/4 (1/2 as sharer and Ifr by Return) 


(d) SVify... r ... 

Sister (f, or c.) 

(e) Wife .. f 

Son's daughter 

( f) Mother 

Son's daughter 


1/4 

3/4 (1/2 as sharer and 1/4 by Return) 

1/8 

7/8 (1/2 as sharer and 3/8 by 

t 

1/6 increased to 1/4 
l/2=3/6 „ 3/4 



4/6 


1 


Note.— In this and in illustrations (g) to (k) it will be observed that 
neither the husband nor wife is among the surviving heirs. The rule in 
such a ease is to reduce the fractional shares to a common denominator, 
and to decrease the denominator of those shares so as to make it equal to 
the sum of the numerators. Thus in the present illustration, the original 
shares when reduced to a common denominator, are 1/6 and 3/6. The 
totafl of the numerators is 14*3==^, and tht<ultimate shares will therefore 
be 1/4 and 3/4 respectively. 


(g) Father's mother ... 
Mother's mother 

2 daughters ... < 

c 

(h) Mother 
Daughter 
Son's daughter 




| 1/6 increased to 16 (each taking 1/10) 
2/3==4/6 „ 4^ 

5/6 1 

* « 

... 16 increased to 1/5 t 

1/2=3/6 3/5 

... 1/6 „ 1/5 


5/6 | 1 


(i) Father's mother 
Mother's mother 
* Full sister ... 

C. sister . 


♦ 


*" | 1/6 increased to 1/5 ^ 

1/2=3/6 „ * 3/5 

1/6 „ 1/5 

,5/6 * 1 


f 

4 


(«) (1878) 3 Cal. 702. 
(y) (190^) bS Cal. 683. 
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(j; Full? sister ... l/2=3/6 increased to 8/| 

O, sister ••• ' ••• ••• 1/6 ,, 1/5 

1 ' U. nste% . 1/6 „ 1/6 


GO Mother 
^ ftuLL ybster ... ... 

C r . brother ... , ... 


... 1/6 increase*l to 1/6 

l/2=3/6 „ | 3/5 

... 1/T» , 1/5 


(1) Husband . 1/4 * * =4/16 

Mother . ... 1/6 increased to 1/4 of (3/4)=3/16 

Daugh&r ... ... J/2=3/6 ,, 3/4 of (3/4)=9/16 

11/12 * * *1 

Note ,—In this and in illustrations (m) to (•*), it will be observed that 
eit l> 4?5 the husband or wife is one of the surviving ^eirs. Since neither tlie 
husband nor wife is entitled to the Return when there are other sharers, 
his or her share will remain £he same, and the shares of other sharers wiA 
be increased by reducing these shares to a common denominator, and then 
decreasing the denominator of* the original fractional shares so as 
to make it equal to the sum of the numerators, and multiplying the 
new fractional shares thus obtained by the residue after deducting the 
husband’s or wife’s share. Thus in the present illustration the shares of 
the mother and daughter, when reduced to a common denominator, are 
1/6 and 3/6 respectively. The total of the numerators is l-f-3=4, and the 
new fractional shares will thus be 1/4 and 3/4 respectively. The 
residue after deducting the husband’s sli.^re is 3/4 and the ultimate 
shares of the mother and daughter will therefore be 1/4 of 3/4=3/16, 
and 3/4 of 3/4=9/16, respectively. , % 


(m) 

U' it'e ... ... 

... 1/8 

4/32 

Mother ... 

... 1/6 increased to 

1/4 of (7/8>= 7/32 


Daughter 

1/2=3,6 „ 

3 4 of (7/81=21/32 


% 

» 

19/24 * 

1 

♦ 

GO 

Wife ... 

... 1/8 * " 

5/40 


Mother ... 

... 1/6 increased to ^1/5 of (7/8)= 7'40 


2 shn's daughters 

to , -+ 1 
^ 2? 

ii li 

CO 

1/5 of (7/8)=28/40 

1 

(O) 

Husband,,, J ... 

... 1/2 

V 

2/4 

U, brother ... * 

... 1/6 increased to 

1/2 of (1/2)_1/4 


U. sister . 

... 1/6 

•> 

1/2 of (l/2)=l/4 

• 

• 

• 

5/6 

1 

Cp) 

W ifc • • • • • * 

... 1/4. 

2/8 

U. brother 

... 1/6 increased to 

1/2 of (3/4) =4^8 


(J% sister ••• 

• a. 1/6 ,, 

4 ^_ 

1/2 of (3/4)=3/8 
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' (]) 

Wife 

Ml 

... 1/4 


/ 4/16 


Full aider 


112=616 

increased to 

3/4 of (3/4)*=9/16 


C, sister... 


.. 1/6 

» • 

1/4 of (3/4)=3/l6 

f 

t 


n/12 

• \ 

1 

c 

0) 

Wife ... 

v* 

... # 1/4 

increased to 

i;4 

U", brother 

• * • 

— 1/6 

1/3 of (3/4)=lM 


U. sister ... 

• • • 

... 1/6 

« 

1/3 of (3/4)=l/4 


Mother ... 

*•» 

# ...' 1/6 

• „ 

1/3 of (3/1)=1/4 

0) 

r 

C 

Husband ... 

• • • 

9/12 

... 1/2 


1 

r 

Daughter's son 

• — 

... 1/2 




Nvte.—'Th? daughter’s son belongs to the class of distant kindred. The 
husband is not therefore entitled to the surplus by Return, and the same 

will go to the daughtcr’SfSon. 

( 

(t) Wife ... f. 1/4 ^ 

r Brother's daughter ... 3/4 r 

Note, —The brother’s daughter belongs to the class of distant kindred. 
The surplus will therefore go io her, as the wife is not entitled, to the 
Return, ftee Koonari Bihi v. Dalim Bibi (1882) 11 Gal. 14. 

Sir. 87-40. 

Residuaries for special cause . —A residuary for special cause 
is a person who inherits from a freedman, by reason of the manu¬ 
mission of the latter ( z ). According to Mahomedan law proper, 
if a°'manumitted slave dies without leaving any residuary heir by 
relation, the manumittor is entitled to succeed to the residue, 
in preference to the right of the sharers to take the residue by 
Return (Sir. 25-26). But residuaries for special cause have 
no place in Mahomedan law as administered by Courts in British 
India, since the abolition of slavery in 1843. r 

Husband and wife. —The rule of law as stated in the excep¬ 
tion as regards the right of the husband and wife to the Return 
is different from that set out in the Sirajiyyah. According to 
the latter authority, neither the husband nbr wife is entitled to 
the return in any case , not even if there b$ no other heir, and 
the surplus goes to the Public Treasury (Sir. 37). “ But although 

that was the original rule, an equitable practice has prevailed in 

c 

modefri times of returning to the husband or £0 the wife in 


1 O RumsSiy’s Mouhummud£n Law of Inheritance p. 164. 
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' 1 \ . . . * 
default of other Sharers by blood and distant kindred,” and 

this practice has been adopted by our Courts. See the cases 

cited in ill. (a), above* # * * 

* * * 

Return '’ distinguished from ^ Increase —The Return is 

the* convtVse of Increase. The*case of Return takes place when 

% 

the totahof the shares is less than *unitj ; the case of Increase, 
when the total is greater than unity. In the former case, the 
shares undergo a rateable ncrease; in the Jatter, a rateable 
decrease. 

Father and true grandfather .—When therf i$. only one 
sharer, he succeeds to the whole inheritance,—to his legal share 
as T sharer, and to the surplus by Return. When the father is "the 
sole surviving heir, h$ succeeds to the whole inheritance as^a 
residuary , for he cannot inherit as a sharer when there is no child 
or child of a son h. 1. s. (see Tab. of Sh., No. 1). The same 
remarks apply to the case of the true grandfather, when lie is the 
sole surviving heir. 

43. Distant Kindred. —On failure of Sharers and 
Residuaries, the inheritance is divided amongst Dis¬ 
tant Kindred. 

* 

Sir. JL3. It will have been seen from the preceding section 
that a husband or wife, though a sharer, does not exclude distant 
kindred from inheritance, when he or she is the sole surviving 
heir. 1 See ills. and (t), s. 4£\ 

44. Four classes of distant kindred.— Distant 
Kindred are divided into four classes, namely, (1) 
descendants of the deceased other than sharers and 
residuaries ; (2) ascendants of the deceased other 
than sharers and residuaries ; (3) descendants of the 
deceased’s*parents other than sharers and residuaries; 
and (4) descendants of ascendants how high soever. 
The descendants of the deceased succeed in priority to 
the ascendants, the ascendants of the deceased in 
priority to the descendants of parents, and the de¬ 
scendants of parents in preference to the descendants 
of ascendants. 
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The following is a list of Distant Kilnlred arranged, 
in the order of the classes in which f they succeed: 

c c List of distant kindred, r 

I# Descendants: c 

1. Daughters’ children and their descendants. r # 

2. Children of sons’ daughters h. 1. s., and their descendants. 

i f o 

II. Ascendants: r 

1. False grandfathers h. b. s. 

2. Fals4 grandmothers h. h. s. 


III. Descendants of parents : 4 * 

1. f Full brothers’ daughters and their descendants. 

2. Coh. brothers’ daughters and their descendants. 

3. Uterine brothers’ children and their descendants. 

4. Daughters of full brothers* sons h. 1. s., and their descendants. 

5. Daughters of con. brothers’ sons h. 1. s., and their descendants^ 

6 . Sisters’ (f., c., or ut.) children and their descendants. 

TV. Descendants of immediate grandparents (true 
or false) : 

1. Full pat. uncles’ daughters and their descendants. 

2. Con. pat. uncles’ daughters and their descendants 

3. Uterine pat. uncles and their children and their descendants. 

4. Daughters of full pat. uncles’ sons h. 1. s., and their descendants. 

5. Daughters of con. pat. uncles’ sons h. 1. s., and their descendants. 

6 . I’at. aunts (f., c., or ut.) and their children and their descendants. 

7. Mat. uncles and aunts and their children and their descendants. 

o &nd 0 

Descendants of remoter ancestors h. h. s. (tr^ie or 
false). 


Sir 44-46. There is this important point of distinction between 
residua v ies and distant kindred, that while all residuaries are re¬ 
lated to the deceased through'^ male , all distant kindred are related 
to the deceased at least through one female. 

The Srajiyyab does not enumerate all relations belonging to the 
class .of distant kindred, but mentions only’ some of them. Hence 
it was thought at one time that the “distant kindred” were re¬ 
stricted to the specific relations mentioned in the Sirajiyyah. But 
this view has long since been rejected as erroneous, and jt was re¬ 
cently held by the High Court of Calcutta that the son of the 
grand-daughter of the brother of the grandfather of the deceased, 
though not specifically mentioned in the Sirajiyyah, belongs to the 

class of distanC kindred (a). That this should be so is clear from 

- 1 - ( --- 

{a) Abdul Sevang v. Puttee Bibi (1902) 29 Cal. 738. 4 
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* 

th*e definition of distant kindred, who are defined as o t ll those re¬ 
lations by blood that a:»e neither gharers nor residuaries. Tlie 
list of distant kindred given abov'e follows from the detinition of 
distant kindred, read in conjunction with a passage from the 
girajiyyih which, after enumerating'certain relations belonging to 
the class of distant kindred, proceeds to say, “these^ and all who 
are related to the deceased through them, are abaong the distant 
kindred” (p. 46). 

§ « 

45. First class of distant kindred,-*-Tfie succes¬ 
sion of Distant Kindred of the first class is governed 
bv the following rules : • 

Rule (1). The* nearer in degree excludes the 
more remote. 

t 

Sir. 47. Thus a daughter’s son or a daughter’s daughter is 
preferred to a son’s daughter’s daughter. The daughter’s son 
and daughter’s daughter are the nearest distant kindred. 

Ride (2). Among claimants in the same degree of 
relationship, the children of, sharers and residuaries 
are preferred to those of distant kindred. 

Sir. 47, Thus a son’s daughter’s son, being a child of a sharer 
(son’s daughter), succeeds in preference to a daughter’s daughter’s 
son, who is the ciiild of a distant kinswoman (daughter’s daughter). 

Rule ( 3 ). Among claimants in the same degree of 
relationship, the share of the male claimant is double 
that of the female claimant, provided there is no 
difference of sex in the intermediate ancestors. 

Sir. 47-48. Thus il*the claimants be a daughter’s son and a 
daughter’s daughter, the former will take 2 3, and the latter 1/3, 
fof the sex of the intermediate ancestors (i. e., daughters), is the 
sabie. Similarly, ifra person leaves a daughter’s son’s son and a 
daughter’s son’s daughter, the former will take 2/3, and the latter 
1/3. And, according to A*bu Yusuf, the rule is tjje same, even 
when the ancestors differ in their sexes* Thus if the claimants be 
a daughter’s daughter's son and a daughter’s so» f s daughter, tYie 
sex of the in + <ermediate ancestors is not the same, it being femaje 
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( 


t 


/ 


in one case, and male in the other. liven in* such a cage, according 
to Abu Yusuf, the daughter’s daughter’s sqn, being a male, will 
take twice as much as the daughter’s son’s daughter, for, According 
to this disciple of Atm Ilanifa^. regard is to be had, ip applying 
the rule of the double sha^e to the malfi, to the sexes of 

c ^ • C 

the claimants , and not to the sexes of the intermediate ancestors 
through whdm they respectively claim, According to Abu 
t Mulmmmed, however, regard should fye had, in applying that rule, 
to the ^sexes of the ancestors, and not to the sexe% o*f the claim¬ 
ants (Sir. 4*8). As the opinion of Abu Muhummed is followed 
by (1 the Hanafi Sunni? in India in preference to that of Abu Yusuf, 
it becomes necessary to consider the same. 

Hide (4). Where the intermediate ancestors differ 
in their sexes, the inheritance, according to Abu 
Muhummed, is to be distributed according to the 
following rules (b ):— 

(a) The simplest case is where there are only 
two claimants, one claiming through one line of 
ancestors, and the other claiming through another 
line. In such a case, the rule is to stop at the first 
line of descent in which the sexes of the intermediate 
ancestors differ, and to assign to the male ancestor 
a portion double that of the female ancestor. The 
share of the male ancestor will descend to the 
claimant who claims Through him, <and the share of 
the female ancestor will descend to the claimant who 
claims through her, irrespective of the sexes of the 
claimants. 


Illustration. ( 

A Mahomcdan dies leaving a (laughter’s son’s daughter and a daughter’s 
daughter’s son, as shown in tlfe following table : e 

Projiositus. o 

I 




1st line 
2nd line 
3rd line 

-v — 


(&) Sir. 48-50. 


daughter 

I 

sou 

, k 

dav (jhter 


daughter 

□ I 

daughter 

I 

son 


t 


I 


0 
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* J * « 

In this case, theNincestors first differ in their sexes in the second 'line 
of*descent, and it is at tljis point that the rule of a double portion to the 
male is to be applied. This is done by assigning 2/15 to the daughter’s 
son, and ,1/3 to the d^lighler’s daughter. The 2/3 of the daughter’s son 
will go to her. daughter, and the 1/3 ofouie daughter's daughter will go to 
hejr son. r J’hus we have * 

daughter’s son’s daughter ...2 3 
* daughter’s daughter’s son ,...1 3 


According to Abu Yusuf, the shares would be 1/3 and 2/^respectively. 

I 

(b) T he next ease is when there are three oj 
more claimants, each claiming through a. different 
line oi* ancestors. Here again, the rule is to stop 

at the first line in which the sexes of the infeer- 

* • 

mediate ancestors differ, and to assign to each maje 
ancestor a portion double that of each female 

ancestor. But in this case, the individual share 

• * 

of each ancestor does not descend to his or her 
posterity as in the preceding case, but the collective 
share of all the male ancestors is to be divided 
among all the descendants claiming through them, 
and the collective share of the female ancestors is • 
to be divided among then* descendants, according 
to thft rule, as between claimants in the same group, 
of a double portion to the male. 

•» % Illustrations' 

(a) A Mahomedan dies leaving a daughter; son’s daughter, a daughter’s 
daughter’s son, and a daughter’s daughter’s daughter, as shown in the 
following table: 


Propositus -* 



. L 

daughter 

daughter 

i 

1 

daughter 

1 

• 

»l 

son * 

1 • 

daughter 

s 

1 

daughter 

l 

• 

• | 
daughter 

1 

son 

» 

1 

daughter 


In this ease, the ancestors differ in their sexes in the second line of 
descent. In that line we have one male and two females. The rule 
of the double share to the male is to be applied;, firsf,’ in^ this line of . 
descent, so that have 

J 

'* » , 


I 


< 

« 

f 
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« 

«, 

1 

* 

* t < 

« 

daughter’s son.1/2 

/ 


daughter’s daughter .. 1/4 1 ,( 
daughter’s daughter ...1/4 J 1 

(collective share of 


female ancestors). 


The daughter’s son standS alone, and therefore his share descends to 
his daughter. The two femfi^e ancestors, namely, the daughters 
daughters, form a group.*and their collective share is 1/2, which will be 
divided between their descendants, 'chat is, the daughter’s daughter’s son 
and daughter’s daughter’s daughter, is the proportion again cf two to 
one, the former taking 2/3xl/2=l/3, and the latter l/3xl/2=l/6. Thus 
we have v 

« 

c daughter’s son’s daughter |v ...l/2=3/6 

♦- daughter’s daughter’s son ...1/3=2/6 

f (laughter’s daughter’s daughter ..1/6 = 1/J 

* o 

According to Abu Yusuf, the shares would be 1/4, 1/2, and 1/4 
respectively. c 

(b) A Mahomedan die^'leaving a daughter’s daughter’s son, a daughter’s 
sdi’s son, and a daughter’s son’s daughter, as sh6wn in the following table : 


Propositus. 



1 

daughter 

1 

! 

daughter 

1 

son 

I 

i 

daughter 

i 


1 

daughter 

i 

1 

son 

i 

( 

i 

son 

1 

* sou 

1 

dav (/liter 


Iiuthc preceding illustration, had on^inale and hvo females in the 
first line in which the sexes differed. In the present case, we have one 

U 

female and two males in that line. 


t 


First, ascertain the first line in which the sexes differ. Here again that 
line is the second line of desceht. , 4 c 

Next, consider tfie relatidk.^Jn that line as so many children of the 
deceased, and determine their shares upon that footing. The shares 
therefore will be : daughter s daughter. 1/5, and each daughter's son, 
2/5, the two together taking 4/5. Assign the 1/5 of daughter’s daughter 
to her,son. 


Lastly, divide the 4/5 of the two male ancestors between their descend¬ 
ants as if they were children of one ancestor, assigning a double portion 
to the anale descendant. Thu^the daughter’s son’s, son t£kes 2/3 X 4/5= 
8/15, and the daughter’s son’s daughter 1/3 x*4/5—-4/15. Thus wo have 

daughter’s daughter/s son ... 1/5=3/15 

1 daughter’s son’s son .8/15 

daughter’s son’s daughter 4/15 f 


According t to c Abu Yusuf, the shares would be 2/5, 2/5, and 1/5 
respectively. 








/ 


( 


c 
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(e) A Mahomedaiy dies'leaving a daughter’s son’s son, a daughtej-Vj 
son’s daughter, a daughter’s daughter’s son, and a daughter’s daughter’s 
daughter, as sftown in the following table : 


Propositus. 


daughter 

* I 

son 


daughter 

I 

son 


daughter< 


^laughter 


daughter 


daughter 


son daughter son daughter 

Here the ancestors first differ in their sexes in the second line, and in that 
line we have two males and two females. The collective share of the two males t 
is 4/6, and that of the two females is 2/6. The 4/6 of the daughters’ sons 
will be divided between the daughter’s son’s son and th'* daughter’s son’s 
daughter, the former taking 2/3 x4/6 == 8/18, and the latter 1/3x4/6=4/18 
Th <3 2/6 of the daughter’s daughter will be divided between the daughter’s 
daughter’s son and the daughter’s daughter’s daughter, so that the former 
will take 2/3x 2/6=1/18, and the latter 1/3 x 2/6=2/18. Thus we have * 


• daughter’s son’s son . ... 8/18 

daughteVs son’s daughter ... ... 4/18 

daughter’s daughter’s son ... ... 4/18 

daughter’s daughter’s daughter ... 2/18 


According to Abu Yusuf, the shares would be 2/6, 1/6, 2/6, and 
1/6 respectively. 

When a person dies leaving descendants in the fourth and 
remoter generations, “the'course indicated in the [above rul?] as 
to the first line in which the sexes differ, is to be followed equally 
in any lower line; but the descendants of any individual or 
group t once separated must be kept, separate throughout; in 
other woids, they must not be united in a gro’jip with those of 

any other individuafor group ” (c). 

* 

(c) The last case is when, there are two or more 
claimants claiming' through the same intermediate 
ancestor. In such a case, there is this further rul e 
to be applied, namely, to count for each such an¬ 
cestor, if male,* as many male£ as there are claimants 
claiming through him, and, if female, as many 
females as there are claimants claiming through her, 
irrespective of the sexes of the claimants. 

_j_ 

(/*) Rumsey’s Moohummudan Law of Inheritance, pp. 68-6y. 
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Illustration, 

4 * ‘ 

/ 



Propositus. 

1 

C 

t 


t 


- f | 

daughter 

i 

• 

4 

daughter * 

I 

1 

S( 

in 


1 

daughter * • 

4 



* • r 

| r 

2 sons 

son 

2 daughters 


Here the ancestors first differ in their sexes in the second line, and in that 
c line we have one male, and one female. Vl'lie daughter’s son will eount 
as two males, by reason of his having two descendants among the 
claimant?, aid the daughter’s daughter will count as three females, by 
reason of her having tlii’ee descendants. Thus we have 

f 

daughter's son ... .4/7 

c. daughter’s daughter .A 3/7 


The 4/7 of the daughter’s son will go to his two sons. The 3'7 of the 
daughter’s daughter will go to her descendants, the son'taking 2/4 x 3/7 
=6/28. and each daughter taking 1/4 x 3/7=3 28. Thus we have 

daughter’s son’s sons.4/7=16/28 (each 8/28) 

daughter’s daughter’s son ... ... 6/28 

daughter’s daughter’s daughters ... 6.28 (each 3/28) 

According to Abu Yusuf, the shares would be as follows : 

v> 

each daughter’s son’s son _ ... 2/8 

daughter’s daughter’s son ... ... 2 8 a 

each daughter’s daughter’s daughter... 1,8 

When the deceased leaves descendants in the fourth and 

i *. * 

remoter generations, the process indicated in the above rule 4 is to 

be applied as often as there Vnay be occasion to group the sexes. 

« 

46. Second class of distant kindred. —In default 
of Distant Kindred of the first class, the inheritance 
devdlves upon Distant Kindred of the second class 
in the order enumerated below : 

Mother’s father. ‘ 4 

< 

j Father’s mother’s father, 2/3, 

( Mother’s mother’s father, 1/3. 

t Mother’s father’s father, 2/3. 

( Mother’s father’s mother, 1/3. 

1 Other false ancestors in the fourth and remoter degree. 

• « 


** 1 . 

2 . 

3. 

4. - 

( 


/ 


* 


4 


l 


( 
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The order enurneratttt above follows from the rules for tj>e 
.succession of distant kindred of the second class, which are nearly 
the same as those set f6rth in the preceding section in respect to 
the first-class (Sir.^61-52). There is* no difference in*respwt of 
this class of distant kindred between'the system of Abu Muhummed 

and that off Abu 1 usuf. • 

* 

The m'other’s father is the oAly false ancestor in the second de¬ 
gree, and, being the nearest, excludes all other false ancestors. 
See s. 45, Rule (1). 

In the third degree, there are four false ancestors, namely, (1) 
father’s mother’s father, (2) mother’s mother’s father, £3) mother’s 
father’s father, and (4) mother’s father’s rpother. Of these, the 
first two, being related to the deceased ^through sharers,—the 
father’s mother and ntother’s mother are sharers,— exclude the 
other two who are related through the mother’s father, a distant 
kinsman. Sea s. 45, Rule (2). The father’s mother’s father, being 
related to the deceased through a male (i. e,, father) takes double 
the portion of the mother’s mother’s father, who is related through 
a female {i. e., mother), though both these ancestors are of the 
same sex; the rule being that when ^the sexes of the ancestors 
differ, 2/3 go to the father’s side, and 1 3 to the mother’s side. 
Either of these ancestors, Vtanding alone, succeeds to the %hole 
inheritance. 

In default of mother’s father, father’s mother’s father, and 
mother’s mother’s father, the another's father’s father and the 
mother’s father’s mother will succeed to the inheritance, the for¬ 
mer taking 2/3, and the latter 1/3, according the third Rule set 
forth in the preceding section. Either of them, standing alone, 
succeeds to the w 7 hole inheritance. 

) 

It is not necessary to pursue the subject of the succession of 
false ancestors any further, as it can rarely happen that a person 
Should die leavingancestors in the fourth or higher degree'. 

47. Third class of distant kindred.—The succes¬ 
sion of Distant Kindred of the third class is govern¬ 
ed, according to Abrt Muhummed, by the following 
rules:— » * , 
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% (1) Among claimants in the ^amy * degree of re¬ 
lationship, the descendants of full brothers are pre*’ 
ferred to those of consanguine brothers or sisters. 

The descendants *of uterine •br&thers and, sisters 
are not liable to be excftided from inheritance by des¬ 
cendants either of full or consanguine brothers * or 
sisters. • « « 


Sir. 54. §ince a full brother excludes consanguine brothers 
* and sisters, his descendants likewise exclude descendants of con¬ 
sanguine brothers and'sisters. 

• * 

But neither a consanguine brother nor a consanguine sister is 
excluded by a full sister ; therefore, the descendants of consanguine 
brothers and sisters are not excluded by descendants of full sisters. 
Tjius if there be a full sister’s daughter’s daughter and a consanguine 
brother’s daughter’s son, the former does not exclude the latter i and 
the full sister’s 1/2 as sharer will go to her descendants, and the 
consanguine brother’s 1/2 as residuary will go to his descendants (d). 

r 

And since neither brothers nor sisters, full or consanguine, ex¬ 
clude uterine brothers or sisters, the descendants of the former do 
not exclude those of the latter 

V C 

« (2) The descendants of .maternal relations ‘‘divide 

equally among them the primary share of these re¬ 
lations, without any uegard^to differenceoof sex. 

4 . » 

rations. c 

* (a) A Mahomedan dies leaving 2 sons and 3 daughters of a uterine bro¬ 

ther, and 3 sons and 4 daughters of a uterine sister. Here the total num¬ 
ber of claimants being 12, each claimant will take 1/12. 

• 

(b) A Mahomedan dies leaving relations enumerated in the above illus¬ 
tration, and a daughter of a full brother. Here the primary share of the 
uterine brother and sister is 1/3 |see Tab. of Sh., no. ft), and this will be di¬ 
vided equally among their descendants, each taking 1/12 of l/3=f/3G. Tli e 
primary share of the brother as a residuary is 2/3, and this will 
dauglit *r. # 


( '(l ) See Itjmisey’s Moohumiq.udan Law of Inheritance, p. 67. 

* • 
i 


c 


i 


t 


) 

THIRD KI.ASS Ob' DISTANT KINDRED 75 

•> 1 j „ ’ 

(c) A Mahoraedan\dies leaving 2 sons and 3 daughters of a uterine, 
brother, and a daughter of a full brother. Here the primary share of 
the uterine brother is 1/6 (s£e Tab. of Sli., no. 9), and this will be divided 
among his five descendant# in equal shares, each taking 1/5 of J/6—1/30. 
The primafy share of the brother as a residuary is 6/6, and this will go 
to his daughter. ,, 

(‘3) Jn other respects, tKe^rules for the succession 
of distant kindred of this 1 class are similar to those 
for the succession of the first class. ^ 

Illustrations. 

(a) A Maliomedan dies leaving a daughter of a full brother, a son and 
a daughter of a full sister, a daughter of a consanguine^ brother, a son 
and a daughter of a consanguine sister, a daughter* of a uterine brother, 
and a son and a daugiiter of a uterine sister (se# Sir. 51). In this ci^se, 
the children of the consanguine brother and sister will be excluded from 
inheritance by the daughter of the full brother [see rule (1) above]. The 
property! will therefore be divided among the children of the full and 
uterine brothers and sisters. The primary share of the uterine 
brother and sister as ^sharers is 1/3, and this will be divided equally 
among their three descendants, each talcing 1/3. The primary share of 
the full brother and sister as residuaries is 2/3, and this will be divided 
among their descendants according to s. 45, Rule (4), as shown in the 
following table: >*> 

Gommon ancestor 


full brother 


full sister 


propositus 


* I I » I 

daughter 1/3 son 2/9 daughter 1/9 , -> 

p 

Here the first line in which the sexes of the ancestors differ is the first 
line of descent. The full sister, having two descendants, will count 
as two females. Therefore the full brother’s share is 1/2 of 2/3- =1/3, and 
this will descend to his daughter. The full sister’s share is 1/2 of 2/3=l/3, 
and this will be divided between her son and daughter, so that the son. 
will take 2/3 of l/3=2/9, and the daughter will take 1/3 of l/3=l/9. 

»(b) A Ma&omedaa dies leaving a full’ brother’s son’s daughter and 
a % sister’s daughter’s son. The former will succeed, being the child of 
a residuary (brotlier’soson), in preference to the latter who is the child 
of a distant kinswoman (sister’s daughter). See s. 44, Rule (2). 

48. Fourth class of Distant Kindred —For the 

purposes of succession, the distant Ivihdijed of the 


> 
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'fourth class may be divided into tHe two following 
groups: • r 

i. Children of immediate grtfedparents,* true or 
false, namely, # # 

(a) full, consayguine, and'uterine listers of 
the fatlfer ; 

Qf) full, consanguine, and uterine sisters of 
the mother ; 

* (fi) ^uterine brothers of the father ; and 

(d) full, •consanguine, and uterine brothers of 
the lliother. 

» 

This group comprises all paternal and maternal uncles and 
aunts, excepting full and consanguine paternal uncles who 
belong to the class of residuaries (see Tab. of Res., nos. 11-12). 
INote that all the distant kindred in this group are equal 
in degree. 

II. Remoter descendants of grandparents, and 

descendants of remoter ancestors, true or false. 

* » 

49. Succession of group I (uncles and aunts)— 

The succession of relations comprised in group I is 

governed by the following rules : 0 

* * * * 

(IV Among claimants on the same sidfe, those 

of the whole blood are preferred to those of the 

half blood, and consanguine relations are preferred 

to uterine relations, without distinction of sex. 

The “ same side ” means either the father’s side or the mother’s 

r 

side. Thus in the case of claimants on the father's side, the 
father’s full sister is preferred to the father’s consanguine cr 
uterine sister, and the father’s consanguine sister is preferred 
to the father’s uterine sister. The order of ^priority is the same 
in the? case of claimants on the mother's side. * 

It is important to note that the abofe rule applies to the case 
only of claimants relatedrto the deceased on the same side. 
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Hetfce tlie father’s full sister, tliough of the whole blood, does 
not exclude the mother's consanguine sister, the former being 
related through the -ghther, and the latter through the? motjier. 
See ill. (at to the next rule. 

It is also important to note that the above rule applies 
irrespective of the sexes of the claimants ; hence the father’s full or 
consanguine sister is preferred to the father’s uterine brother, 
though the latter is a male. Similarly the mother’s full or 
consanguine sister is preferred to the mother’s uterine brother. 

According to the rule now under consideration, th,e mother’s 
consanguine sister is preferred to the mother’s uterine sister, 
though the former is the child of a distant kinsman (mother’s 
father), and the latter^he child of a sharer (mother’s mother). 
The reason is that the rule that the children of shares or 
residuaries are preferred to the children of distant kindred does 
not apply to this group. 

(2) If there are claimants 5 on the paternal side, 
together with claimants on the maternal side, the 
former will take collectively 2/3, and the latter 1/3, 
and each side will then divide its own collective 
share P subject to the above rule, each male taking 
a double share. 


Illustrations. 


it 

(a) 

Father's f. sister , 

•.« 

1.. .!. 2 3 

Mother's c. sister, 

a • • 

1/3 n i'f 

(b) 

Father's u. sister, 
Mother's f. brother 

# • • 

... ... 2:3 i 

... 

... 1/3 

(c) 

Father's u. brother 


... ) ... 2/3 x 2/3*= 1/9 


Father's u. sister 
Mother's f. brother 
Mother's f. sister 

i • 

b 

■ d j ... 1/3 x2/3=2:9 

) ... 2/3X 1|3—2/9 

I,i1 J’ ... 1/3 X 1/3=1/0 

Sir. 

55-56. 


J> 

O 


50. Succession of group II. —The succession of 

relations comprised in group II is to be determined 

by applying the following rules in order :— 

> 

(i) The nearer in degree excludes the m'ore remote. 
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(2) Among claimants on the same si&3, those 6f 
the whole blood are preferred to those of the half 
bleod, *and consanguyie relation!* are preferred to 
uterine relation s k witholit distinction of sex.^ , 

See s. 49, rule (1) # * 

• f 

(3) Among claimants on the same side, the chil¬ 
dren of residuaries are preferred to the children of 
distant kindred. f 

The distant*kindred comprised in group II are either children of 
residuaries or of disfant kindred. 

* i 

« (4) If there are claimants on the paternal side 
together with claimants on the maternal side, the for¬ 
mer will take collectively 2/3, and the latter 1/3, and 
each side will then divide its own collective share 
according to the rule'of the double share to the male. 


See s, 49, rule (2) 


(5) Where the sexes* of the intermediate ancestors 
differ, the principle of sex-grouping is to be applied, 
according to the system of Muhummad, in the same 
manner as in the case of distant kindre<J of the first 
class. « # • 


See s. 45 rule (4). Sir. 5^-58. 


* 


51. Successor by contract. —In default of Shar¬ 
ers, Residuaries and Distant Kindred, the inheritance 
devolves upon the “ Successor by Contract,” that is, a 
person who derives his right of succession under a 
contract with the deceased, in consideration of ah 
undertaking given by him to pay any fine or ransom 
to which the deceased may .become liable. 


Sir. 13 ; Hedaya, p. 517 ; Tagore I/aw Lectures, 1873. p. 92. 
It would seem, ‘according the Sirajiyyah, that the deceased 
ftust be a person of unknown destent. 
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52. Acknowledged kinsman. —Next in succession 
is the “Acknowledged Kinsman,” that is, a person of 
unknown descent an .whose favdur the deceased kas 
made an acknowledgment of''kinship, not through 

himself, but through another 

» 

Such ' an acknowledgment confers upon the 
“Acknowledged Kinsman” the right of succession to 
the property of the deceased, subject to bequests to 
the extent of the bequeathable third*, but it does not 
invest the acknowledgee with all the righte of an 
actual kinsman. 

• 

Sir. 13. The kinship acknowledged mus* be kinship through 
another , that is, through *he deceased’s father or his grandfather* 
Thus a. person may acknowledge another to bo his brother, for 
that is kinship through the father (e). But he may not acknow¬ 
ledge another to be his son, for that is kinship through himself. 
The acknowledgment by the deceased* of a person as his son or 
daughter stands upon a different footing altogether, and it is dealt 
with in the chapter of “Parentage,” 

53. Universal legatee. —The next successor is the 
“Universal Legatee,that is, a person to whom the 
deceased. has left the whole of his property by will. 

Sir. 13. It is to he noted that the prohibition against bequeath¬ 
ing mdre than a third exists oAly for the benefit of *the # heirs. 
Hence a bequest of the whole will take bffect if the deceased has 
left no known heir (/). * 

54. Escheat. — On failure of all the heirs and 
successors above enumerated, the property of a •de¬ 
ceased Mahomedan‘escheats to the Crown. 

£ir. 13. l*he rule of pure Mahomedan law in this respect is 
different, for according to that law, the property does not devolve 
upon the Government by way of inheritance as ultimus hceres , but 
falls to the > bait-vl-mal (public treasury) for the benefit of 
Musalmans. -> 

.. . ...V__ 

( e ) Tagore Law Lectures, 1873, pp. 92-33.* » 

(/) Baillie’s Moohummudan Law vif Inheritance, p. 19. , 



f 
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Miscellaneous. 

ip T . ° 

55, Step-children —Step-children do not inherit 
from step-parents, nor do step'-parents inherit from 
step-children. f 

r i c 

See Macnaghten, Precedents of Inlieritana?, no. xxi. 

<• c { 

56. Bastard— Jin illegitimate child inherits from 

his mother and her relations, and they inherit from 
him (y). ( 


' , Illustration. 

‘ c 

A Mahomedan female of the Sunni sect dies leaving a husband and 

an illegitimate sou of c her sister. The husband will take 1/2, and the 
<1 * 

sister’s son, though illegitimate, will take the other 1/2 as a distant 
l/insman, being related to the deceased through his mother : Bafatun y. 
Bilaiti Khanum (ft). 

57. Missing persons —When the - question is 
whether a Mahomedan is alive or ( dead, and it is 
proved that he has not been heard of for seven 
years by those who would naturally have heard of 
him if he had been ( alive, the burden of proving 
that he is alive is on th£ person who affirms it. 

< O' 

Under the Hanafi law, a missing person is to be^regarded 
as alive till the lapse of ninety years from the date of his birth. 
But it has been held by a Full Bench of the^ Allahabad High 
Court, that this rule is merely* a rule of evidence, and ‘it must 

< C c 

therefore be taken as superseded by the provisions of the Indian 
Evidence Act (i The present section reproduces ,with some 
verbal alterations the provisions of s. 108 of the Evidence Act. 


- C. Shiah Law of Inheritance. 

[The following twenty sections contdin the principal points 
of distinction between ihe Shiah and the S^nni Law of 

(t c 

Inheritance. The most authoritative text-book of the Shiah 

c 

law is Sharaya-ul-Islam (j ), the wholes of which has been 

_c___,_ - - -- 

c 

(#) Tagore Law Lectures, 1873, p. 123. 

(70 (19U3) ^0 Cal. 683. 

(£) Jlfzhar Alt v. Budb Singh (1884) 7 All. 297. 

(?) Agha Ali Khan v. Altaf llasan Khan (1892) 14 All. 429, 450. 


I 
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.translated ip to French by M. Querry, under the title, Droit 
Musalman, The Second Part of Baillie’s Digest of Moohummudan 
Law, w;th the excofftioil of the last Book, is composed, 2s the 
author tells us in the Introduction ^p. xxvi^, of translations from 
SKaraya-uVIslam.] • 

58. Division of heir^ —The* Shiahs divide heirs 
into two groups, namely, (1) heirs, by marriage, 
and (2) heirs by constftiguinity. 

59. Heirs by marriage —The heirs«by marriage 
are the husband and wife, and tljeir shares are a 
fourth for the husband and an eighth for the wife, 
if there is a child or “ child of a child how low 
soever ” (not merely “ child of a son how low soever” 
as iii Hanafi law), and half for the husband and 
a fourth for th§ wife, if there is no child or child 
of a child how low soever. ^ 

Baillie, Part II., 273. According to the above rule, the 

existence of a daughter's son or a daughter's daughter will have 

the effect of reducing the share of» the husband or wife, though 

% • 
not according to Hanafi law. 

60. Heirs by consanguinity —Heirs by consan¬ 
guinity are divided, according to the order, of their 
succession, into the following three classes, namely, 

i 

l. (> (?) Parents ; 

(ii) Children and other lineal descendants 
h.l.s. 

II. (?) Grand-parents h.h.s. (true as well as false); 

* (i%) Brdthers and sisters and their desfcend- 

• ants h.l.s. 

III. Paternal and maternal uncles and aunts of 
the deceased, and of his parents and grand¬ 
parents h.h.s., and their descendants h.l.s., 

j 

Baillie, Part II., 27C, 280, 285. 
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61. Order of succession. —Of these threo classes, 
each excludes the next lower, but^one division of a 
class does not exclude th? other. 1 c f 

0 < 

Illustrations . 

r 

(a) A Shiah Mahomedan dies leaving p, daughter’s son, a father’ 3 mother, 
and a full brother. 

By Hanafi law* the .father’s mother as a sharer will take 1/6, and the full 
brother as a residuary w ill take 6/6 ; the daughter's son, being a distant 

kinsman will be entirely eicluded from inheritance. 

( 

By Shiah laW tlfj daughter’s son, being an heir of the first class, will 
succeed to the whole inheritance in preference to the father’s mother and 
the full brother, both of whom belong to the second class of heirs. 

(b) A Shiah Mahomedan dies leaving a brother's daughter and a full 
paternal uncle. 

By Hanafi law the full paternal uncle, being a residuary, will take the 
whole property to the exclusion of the brother’s daughter who is a distant 
kinswoman. ( 

l 

By Shiah law the brother’s daughter, being an heir of the second class 
will succeed in preference to the full paternal uncle who belongs to the 
third class of heirs. < 

(c) ( A Shiah Mahomedan dies leaving a ^brother and a grandfather. 
Neither of these relations excludes the other, for they both belong to the 
same class of heirs, that is, the second class. 

Illustrations (a) and (b) exemplify the fundamental distinction 
between the‘Shiah and the Sunni Law of Inheritance. Undes the 
Sunni law, the relations kno,wn as “ distant kindred ” are post¬ 
poned to sharers and residuaries. Distant kindred,” }t will be 
remembered, are all cognates, for they are connected with the 
deceased through females. On the other hand, “ residuaries ” are 
all agitates, for they are connected with the deceased through 
males. The Sunnis prefer the agnates to cognates, but the Shiahs 
prefer the nearest kinsmen without reference to, the Ibex through 
which they are connected with the deceased. In other words, the 
distinction between agnates and cognates, which obtains in Sunni 
law, Iras no place in Shiah law. All heirs by consanguinity, under 
the Shiah law, are either sharers or residuaries. But the “ re¬ 
siduaries ” t of ‘ Shiah law comprise also some of the relations 
knqwn as “ distant kindred” in the Sunni law. 
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• "In workyig out examples, the first step is to assign to the hus¬ 
band or wife (if any) his or her share according to the rule set 
forth in «. 59. Tbe*next*step i9 to ^certain the class to which 
tlie surviving relations belong, and if there, be any sharers among 
them, to assign theii; respective shares to them. If there is a re¬ 
sidue afffer the claims of the %>/irersfare # satisfied, and there are re- 
siduaries (note the special meaning of this term), the residue is to 
be divided among them according to the rules s<St fofth below. 


62, General Rule. —In each division of the first 
and the second class, and in the third# class* where 
there are no divisions, the nearer,excludes the more 
remote. • 

Illustration . 

A Shiah Hahcmedan dies leaving a grandfather, a great grandfather, a 
brother, and a brother’s son. The grandfather will exclude the great 
grandfather, and the brother will exclude the brother’s son ; but the brother 
does not exclude tjie grandfather, because they belong to different 
divisions of class II. 


63. Parents. —(1) The father succeeds, as a 
sharer, if the deceased has left, any lineal descendant: 
as a residuary, if there be np such descendant. 


'(2^ The mother*takes one-sixth, if there be a 
lineal descendant, or, if there are two or more bro¬ 
thers, or one brother and two or more sisters, 
or four or more sisters, dither* full or corfsanguine ; 
otherwise, she hikes one-third. 


Bailliv, Part II., 271-273. As to the father’s rights under the 
(lanafi law, see notes on ill. (p), p. 54 ante. As to the mother’s 
rights under the Ilanafi law, see Table of Sharers, no. 5. 

64. Children.*— When there are children of both 

sexes, the, portion of each maje is double that of a 
female. * # 

Baillie, Part II., 276. 

65. Grandchildren. —The children of each son 
take among them the share which their father would 
have taken, and the children <*f each daughter tak# 
among them the share wlfich their mother would have 







. 
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taken, according to the rule, in each branch of 

descendants, of a double portion to the male. 

f f r . ( 

The same rule applies *to great grand-children, and 
remoter lineal descendants.,, < 

r 

c ni'&stratpn. o 

A Shiah Mahomedan dies leaving relations indicated in italics in the 
lowest line of the follpwing table :— 

Propositus ^ 


son 2/5 daughter 1/5 


son (.2/3 of 2/5=1/15) daughter son 1/5 

(1/3 of 2/5 = 2/15) 


son 2/5 

I 

daughter 2/5 


Here each son, had he survived the Propositus , would have taken 2/5. 
The daughter, had she survived the Propositus , would have taken 1/5. 
The shares of the grand-children will be as shown in,the table. As to the 
children of the second son, it wij 1 be observed that the son takes a portion 
double that of the daughter. 

Baillie, Part II,, 278-279 t 

6fi. Brothers and sisters— Full brothers or 

sisters exclude consanguine brothers or sisters, but 

neither brothers nor sisters full or consanguine 

exclude uterine brothers or sisters. 

* 

Theishare of. a full brother is double that of a full 
sister, and the share of a consanguine brother is 
double that of a consanguine sister. 

The share of one uterine brother or sister is one- 
sixth: the collective share of two,or more uterine 
brothers is one-third, to be divided equally among 
them., ‘ ‘ c 

Baillie, Part II., 280-281. The rules in the second and third 
clauses, are the same as in Hanafi law. 

67. Nephews and nieces —The children of each 
brother, frill or consanguine, divide among them the 
share which their father wohld have taken according 
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to the rule of the “double share to the male, and tjie 
. children of each sister divide among them the share 
which thhir mother would have taken, according to 
the same rule; J:*it .the children of uterine •brothers 
and sisters' divide equally •'among them, without 
distinction of sex, the one,-third or the one-sixth, as 
the ca.se may be* , 

Baillie, Part II,, 284. 

• . * 

68. Grand parents — (1) If there are no brothers 
or si>ters, or descendants of brothers or sisters, the 
maternal grandfathers take one-thiad *in equal 
portions, and the paternal grandfathers take two- 
thirds according to the rule of tine double share to a 
male. • 


(2) If there is a maternal grandfather or maternal 
grandmother, together with uterine brothers or 
sisters, the grandfather counts as a brother and the 
grandmother as a sister, ancPthe mother’s third is 
divided among them all equally. 

^ § 

If there is a paternal grandfather or paternal 
grandmother, together with full or consanguine 
brothers or sisters, the grandfather counts as a full 
or consanguine brother, and the grandmother as a full 
or consanguine sister, and, the father’s two-thirds will 
be divided among them according to *the rule*of the 
double portion to the male. 

The same principle applies when grand-parents 
are combined with the descendants of brothers or 
sisters. 


. Illustration . 

• • 
J • 

Father's father I 9/0 ) ... 

* Father's mother ( '* j 


.. 2/3 of 2/3*4/9 
... 1/3 of 2/3=2/9 


Mother's father / 
Mother's mother \ 

Baillie, Part II., 281. 


1/3 j 


... 1/2 of 1/3 = 1/6 
... 1/2 of l/3=l/6 



86 


MAHOMEDAN LAW 


69. Uncles and aunts— Tho following rules 
govern the succession of uncles and aunts:— 

(1) Among claimants on the feame side, and in 
the same degree of relationship, those of the whole 
blood are preferred to those of the half blood. 

Exception —The son of a full, paternal uncle 
is preferred to a consanguine paternal uncle," though 
the latter is nearer in degree. 

As to the meaning of the expression “same side,” see notes 
on 8. 48, rule (1). ‘ 

(2 r If there are claimants on the paternal side, 
together with claimants on the maternal side, the 
former will take collectively two-thirds, and the 
latter one-third. 41 

Illustration. 

A Mahomedan dies leaving a consanguine paternal uncle and a full 
maternal aunt. The former, in virtue of his claiming through the father, 
will take two-thirds; the latter, in virtue of her,, claiming through the 
mother, will take one-third, * 

(3) Maternal aunts share equally with maternal 
uncles of the same kind, and uterine paternal aunts 
share equally with uterine paternal uncles. But full 
and consanguine uncles and a‘unts share according 
to the rule of the double portion to the male, 

(4) Among uncles and aunts on the same side, 
the distribution is governed by the same principle 
a9 among brothers and sisters of the deceaseci 

Baillie, Part II.,‘285, 286. r 

70. Children of uncles and aunts. —The children 

of Uncles and aunts take the share of their respective 
parents in like manner as children of brothers and 
sisters. * c 

Baillie, Part II., 287. { 

7,1. Doctrine of “ Return.” —If there is a resi¬ 
due left after satisfying the claims of Sharers, but 
there is no c Residuary in the ° class to which the 
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Sharers belong , tjie residue reverts to the Sharers in 
the proportion of their respective shares. 


Illustration . 


Mother 

lighter 

Brother 


) ••• > 


1 / 2 = 

0 


1 /6 increased to 1/4 
• 3/6 „ 3/4 


Note that by Hanafi law, the brother would have taken the residue 1/3. 

But by •Shiah law he takes nothing,»for he belongs to the second class of 
heirs, and no member of the second class ean inherit so long as there is any 
member of the first class.. In fact, the rule set forth in th§ present section 
follows as a necessary consequence from the order of succession in which • 
Heirs by Consanguinity inherit. t 

72. No return to a wife —A wife is hot* in any 

case entitled to the “return,” but the surplus will 
escheat to the Crown. • 

Baillie, Part II., 262. ^ 

73. Mother when not entitled to “Return.”— 

When the deceased has left a mother, a father, and 
one daughter, tmd also two or more brothers, or one 
brother and two or more sisters, or four or more 

sisters, either full or consanguine, the surplus will 
“ return” to the father and the daughter, but not to* 
the mother. , * • 

„ Illustration, 

... 1/6 increased to 1/4 x (5/6)= 5/24 

l/2=3'6 „ 3/4 x (5/6)=15/24 

... 1/6 = 4/24 

... ^excluded, being heirs of* the second 

' . class.) • * 

> 

The rule set forth in the present section follows from the state- ^ 
ment of law in Baillie, Part II., p. 272. This is the only case in 
which the mother is excluded from the “ return.” 

• 

74. Doctrine, of “Increase.” —The doctrine of 
“ Increase ” has no place in Shiah Law ; for the only 
'case in which'under that law the sum total *of the 
* sharers could exceed unity is where a daughter or 

daughters are among the surviving relations, and 
the rule in that case.is to deduct from the share of the 
daughter or daughters the fraction in excess of unity. 


Father ... 
Daughter 
Mother .. 

* 2 full brothers 
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Illustration. 

Husband ... . 1/4=3/12 =3/12 

Daughter . 1/2=6/12 reduced to 6/12—*1/12=5/12* 

Father . 1/6=2/12 * =2/12 

Mother . «... 1/6=2/12 =2/12 

* \ _ ' 1 O f . — 

c< 13/12 1 

Note. —Here the exeess over unity is 1/12, and this will be deducted from 
the daughter’s original share, so that fier ultimate share will be 6/12. This 
will restore the total of the shares io unity. • 

f c 

Bailiie, Part II., 263. Having regard to the rules of succes¬ 


sion among Shiahs, no case of “ Increase ” is possible amongst 

heirs of the second or the third class. r 

« 

• «, Miscellaneous. 

75. Eldest SQti.—The eldest son. if of sound 
min'd, is exclusively entitled to the wearing apparel 
ot the father, and to his Koran,* sword, and ring, 
provided the deceased has left other property besides 
the said articles. 

Bailiie, Part II., 279. ( 

76. Childless widofy .—A childless widow is not 
entitled to a share in her husband s lands, but only to 

*a share in his moveable* property, and in the value of 
buildings or other structures farming part of his 
estate. «> 

Bailiie, Part II., 295. Mir Ali v. Sajuda Begum \k); Umar* 
daraz Ah Khan v. Wilayat Ali Khan (l). 

The expression “Jands” in this section does not refer to agricul¬ 
tural land only, but also to land forming the ‘site of buildings: 

• A 9 a Mahomed Joffer v. Koolsom Beehee (m). * 

77. Illegitimate child. —An illegitimate child does 
not inherit at all, not even from his mother or her 
relations, nor do they inherit from him. 

Bailiie^. Part II., 305 ; SaJtebzadee Begum v.« Himfmit Baha- € 

door (??). , 

-1-.— -■—-— ■ 1 —- 

(It) (1$97) 21 Mad. 27. 

( l) ( 896) 19 All. 169. 1 

(m) (1897) 25 Cal. 9. *■ 

00 (1869) 12 W.«K. 512, S C. on review (1870) 14 W. R. 125. 

* f 



' • CHAPTER VI. 

• • , # Wills. 

[The leading authority op the subject erf Wills is the m Hedaya 
(Guide) which was translated from f »he original Arabic into Per¬ 
sian 4y four*moolrees or Mahomedan lawyers,* and from Persian 
into English by Charibs Hamilton, b* order of Mr. Warren Has¬ 
tings, when Governor-Generaf* of India. ' The Iledaya was 
composed by Sheikh Byrhan-ud-Deen Ali, who flourished in the 
twelfth century. The author of the Iledaya belonged to the 
Hanafi School, and it is the doctrines of tlfat school that he has 
principally recorded in that work. The Faiawa Al<wng?ri, a work 
of minor authority, was compiled in the seventeenth century by 
command of the Emperor Aurungzebo Alumgper. It is “ a collec¬ 
tion of the most authoritative futwas or expositions of law, on all 
.points that had been decided up to the time of its preparation/ 
The law there expounded is again the law of the Hanafi sect, as 
the Mahomedan sovereigns of India all belonged to that sect. 
The First Part of Baillie’s Digest of Mo^hummudan Law is founded 
chiefly on that work. Both the Iledaya and Fatawa Alamgiri 
deal with almost all topics of Mahomedan Law, except that the 
Law of Inheritance is not dealt with* in the Eedaya. The 
Iledaya is referred to in this and subsequent chapters by •the 
abbreviate Hed., and the references are given to the pages of Mr. 
Grady’s Edition of “ Hamilton’s Hedaya.” The leading work on 
Shiah law is Sharaya-ul-Islam , for whiefy see the preliminary note 
on p. 80 ante.] , , 

78. persons capable of making wills.— Subject to 
the limitations hereinafter set forth, every Mahomedan 
of sound mind and not a minor may dispose of his 
property by will. 

Hed. 673, 4 Baillie, 617. The age of majority as regards 
matters others than* marriage, dower, divorce, and adoptian, is 
now regulated by the ^Indian Majority Act IX of 1875. bee. 3 
of the Act declares that a person shall be deemed to have attained 
majority when he shall have completed the age of eighteen years. 
In the ease, however, of a minor of whose person jr property a 
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guardian has been appointed, or of who,«e property the superinten¬ 
dence has been assumed by a Court of Wards, the Act provides 
that the age of majority shall be deemed to have Iteen attained on 

the raipor completing the age of twenty-qne years. 

« < * ( 

Minority under the Mahomedan law terminates on completion 
of the fifteenth year, and therefore, beFore the passing of Abt IX 
of 1875, a Mahomedan, whp ha<| attained *the age of fifteen years, 
was qualified to make a valid c disposition of his property (Ameer 
Ali, Yol. I, IQ). But this rule of Mahomedan law, so far as 
regards matters other than marriagb, dower, and divorce, (adoption 
not being recognizee! by that law), must be taken to be superseded 
by the provisions of the Majority Act, for the Act extends to the 
whole of British Ipdia (s. 1), and applies to every person domiciled 
in British India (s. *3). Hence minority in the ease of Mahomedans, 
for purposes of wills, g'fts, wakfs, etc., terminates not on the comple¬ 
tion of the fifteenth year, but on completion of the eighteenth 
year ( o). 

Shiah law : suicide .—A will made by'a person after he has 
taken poison, or done any other act towards the commission of 
suicide, is not valid under the Shiah law : Baillie, Part II. 232. 
In Mazhar Husen v. B\)d]ia Bibi (y?), the deceased first made his 
will, and then took poison, &nd it wa,s held that the will was valid, 
though he had contemplated suicide at the time of making the will. 

79, Form of will immaterial. —A will may be 
made either verbally or in writing. 

I v , O < 

“*By the Mahomedan law no writing is required to make a will, 
valid, and no particular form, even of verbal declaration, is neces- 

f 

sary as long as the intention of the testator is sufficiently ascer¬ 
tained” ( q ). In a recent case before the Privy Council, a letter 
written by a testator shortly before his death, and containing 
directions as to the disposition of his property, was held to consti¬ 
tute a valid will (r). The mere fact that, a document is galled 


(o') Compare Madkub Chunder v. Maj coo mar*Doss (1874) 14 B.L.K. 76. 
?p) (1898) 21 All. 91. 

(q) Mahomed Altaf v. Ahmed Buksh (1876) 25 V >B. 121 

(r) Mazhar Husen v. Bodha Bibi (1898) 21 All. 91 
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tamlik-n a ma (assignment!, will not prevent it from operating as a 
will, if it contains dispositions which are to take effect after th<$ 
executant's cteafch. Thys where a tamlik-nama purported to give 
S, in consideration of her devotion and affection to the executant, 
the executant's property, and pro\ fd?d that the executant sllfmld 
during her life enjoy the income of the property, and that at her 
death, S and her he ? /s should becbme the owners of the property, 
it was belt! that the document operated aj a will ($). 

80. Bequests to heirs. —A bequest .to #n heir is 
not valid , unless the othfer heirs consent to the bequest 

after the death of the testator. 

) ! • 

» * 

Explanation .— In determining whether a person is 
an heir or not, regard is to he had not to the time .of 

the execution of the will, but to the time of the 

* ^ 

testators’s death. 

Illustrations. 

* 

(a) A Mahomedan dies leaving him surviving a son, a father, and a 
paternal grandfather. *Here the grandfather is not an “heir,” and a 
bequest to him would he valid without the'ftjsent of the son and the father. 

(b) A, by his will, bequeaths certain property to his father’s father. 
Besides the grandfather, the testator had a s^n and a father living at the 
time of the will. The father dies in the , lifetime of A. The bequest to 
the grandfather cannot take eiiect. unless the son assents to it, f#r the 
father beifig dead, the grandfather is an ‘'heir” at the time of A’s death. 

(c) A, by his will, bequeaths certain property to his brother. The only 

relatives of the testator living at the time of the will are a daughter and 
the brother, After the date of the Will, a son is born to A. The son, the 
daughter, and the brother all survive the testator. I'he bequcs*t to the 
brother is valid, for though the brother was an expectant “heir” at the 
date of the will, he could not succeed as an “heir” at the death of the 
testator , for he would bo excluded fiom inheritance by the son. [ If the 
daughter and the brother had been the sole surviving relatives, the brother 
would have been entitled # to succeed as a “residuary,” and the l>equest to 
him could not then have taken effect, unless the daughter assented to it] ; 
Bqilht, 616; Kktd. 672, » 

• 

• (d) A bequeaths certain property to one of his sons as his executor 
upon trust to expend stich portion thereof as he may think proper “for the 
testator’s welfaw hereafter, by charity and pilgrimage,” and to retain the 

00 Saiad Kasum v. Shauta Bihi (1875) 7 N.W.P. 31?. 
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surplus for his sole and absolute use. The other sons do not consent to the 
•legacy. The bequest is void, for it is “in reality an attempt to give, 
under color of a religious bequest,” a legacy to ope of the < heirs. 
Khajooroon issa v. Row than Johan (1876) 2 iCal. 184, L. it. 3 I. A. 291. 
[If the bequest had been ^exclusively for religious purposes, and if those 
purposes had been sufficiently ^defined, it would have been Valid to the 
extent of the bequeathable third . 

r 

(e) A Mahomedan leaves him surviving a sofi and a daughter. To the 
son he bequeaths throe-four&s oft® his property, and to the daughter 
one-fourth. The daughter may not consent to the disposition, and she is 
entitled to cfaim & third of the property as her share of the inheritance : see 
Fatima Bibee v. Ariff Jsmailjee (1881) C. L. R. 66. 

Hell. 6*31^; Baillie, 615, as to Explanation. Under the 

Mahomedan law a bequest to an heir is not valid without the 
consent of the ofher heirs ( t ). The policy of that law is to 
prevent a testator from interfering by. will with the course of 
devolution of property according to law among his heirs, 

although he may give a specified portion, as much as a third, to a 
stranger (w). The reason is that a bequest in favor of an heir 
would be an injury to other heirs, inasmhch as it would reduce 
their legitimate share, and “wmild consequently induce a breach of 
the ties of kindred” (Hed. 671). But this cannot happen if the 
other heirs, “having arrived at the age of majority,” consent to 
thejbequest. The consent necessary tp give effect to the bequest 
must be given after the death of the testator, for 4 uo heir is 

entitled to any interest in the property of the deceased in his 

lifetime. ' See notes under the head “Powers of alienation of 
a Mahomedan owner,” at'p. 40 'ante. * 

« i * 

Ill. (e) presents the case of a bequest of the whole of the 
testator’s property to all the surviving heirs. The shares 
according to law would be 2/3 for the son, and 1/3 for the 
daughter. The daughter may object to the bequests, and claim 
her share, for the bequest to her is only of a fourth. 

A bequeaths the rents ,of a house to one of hist' sons for life, 
and, after his death, to a charitable society for the benefit of the 
poor. The other sons do not consent to the -legacy. The bequest 

(£) Bafatun v. B Haiti Khanum (1903) 30 Cal. 683. 

(w) Khajooroonhsa v. Roieshan Jehan (i876) 2 Cal. 184, 196, L. R. 3 I. 
A. 291, 307. * 



to*tha son beiqg void for want of assent of the other sons, the 
subsequent bequest also will not take effect ( v ). 

, » » . ) * * * 

Shiah. Lhw .—Under the Shiah Lavt* the consent of the other 

heirs is not necessary to validate a bequest to ait heir, provided the 

bequest does not exceed *the legal third # (Baillie, Part II., 214). 

* % • • 

81. Extent of testamentary power. —A Maho- 

medan cannot by wilf dispose of more than & third of 
the surplus of his estate after payipent of' funeral 
expenses and debts. Bequests in excess of^ the tagal 
third cannot take effect, unless the heirs consent 

thereto after the death of the testator. * • 

• 

Hod. 671. It will be seen from this and the preceeding section 
that the powers of a Mahomedan to dispose of his property by will 
are limited in two,ways : first, as regards the persons to whom 
bequests could be made ; and secondly, a3 regards the extent to 
which he could bcqucatfi his property. J?he only case in which 
testamentary dispositions are binding upon the heirs, is where the 
bequest does not exceed the legal third, and it is made to a person 
who is not an heir. But a bequest iu excess of the legal third,, 
may be validated by the cons r *it of the ^ieirs ; similarly, a beqm^st 
to an heir way be rendered valid by the consent of the other heirs. 
The reason is that the limits of testamentary power exist solely for 
the benefit of the heirs, and the heirs may., if they like, forego the 
benefit by giving their cousent. For the same reason,, if the testator 
has no heir, he may bequeath the whole of his property to a stranger 
(see 8. 53 at&vc, and Baillie, 614). 

As to the consent of heirs necessary to validate a legacy exceed¬ 
ing the legal third, it is to be remembered that the consent once 
given cannot be rescindei? (Hed. 07]). The consent need not be 
express: it may be signified by conduct showing a fixed and 
unequivocal intention. A bequeaths the whole of his property, which 
consists of three houses, to a stranger. The will is attested by his 
two sons who anj his only heirs. ’After A’s death, the legatee 

enters into possession, and recovers the rents with the knowledge 

__ . _ 

* j , 

(v) Fatima Bibee v. Arif Ismailjfc (1881) 9 C. L. K. 66, with facts 
slightly altered. • 
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of the sons, bat without any objection from them. Those .facts 
are sufficient to constitute consent on tbe'part of the sons, and the 
behest will take effect as a^aCust the feon£ rand persons claiming 
through them (tv). 

t < * 

Bequests for pious purpose, like otlier t bequests, can only be 
made to the extent qf the b£queqfliable third. c 

A commission to an executor, by way of remuneration, is 44 a 

(r ( 

gratuitous bequest , and . . . certainly not in any sense a debt.** 

It is therefore subject to the rules contained in this and the pre- • 
ceeding section (.r). 

Shiah Law .—Lender the Shiah law, the consent necessary to 
validate a bequest exceeding the legal third may be given in Uhe 
# lifetime of the testator : Baillie, Part II., 233. 

82. Abatement of legacies.— If the bequests 
exceed the legal third, and tlie heirs refuse their con¬ 
sent, the bequests abate in equal proportions. 

Hed. 676 ; Baillie, 620, 627. 

83. Bequests to unborn persons. —A bequest to a 
person not yet in existence at the testator’s death is 
void ; but a bequest may be made to a child in the 
womb, provided it is born within six months from 
the date of the bequest. 

The legatee, according to Muhomedan law, must be u person 

e | > • 

competent to receive the legacy (Baillie, 614) ; he must therefore 
be a person in existence at the death of the testator (y). 

As to a bequest to a child in the womb, see Hed. 674. 

*84. In what case a legacy lapses.— If the 

legatee does not survive the testator, the legacy can¬ 
not take effect, but it will lapse and form* part of the 
residue of the testator’s property. 

See Hed. 679. Compare the Indian Succession Act, s. 92, 
which, however, does not apply to Mahomedans. , 

(jio) Daulatram v. Abdul Kayum (1902) 26 Bom. 497. See also Shari fa 
Bihi v. Gvlam Mahomed (I8j^2) 16 Mad. 43. 

(%) Ay a Mahomed Jajfer y. Koolsom Bcebee (1897) 25 Cal. 9, 18. 

(//) Abdul Cadur v. lurner (18*84) 9 Bom. 158. 
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fihicik Law .—Under the Shiah law, the legacy would, in such a 
case, pass to the heirs of the legatee, unless it is revoked by the 
testator ; but if the legate should die; without leaving an f ho*r, 
the legacy would pass to the heirs of thetestatoy (Bnillie, Part II., 

247).* 

» 

85. Subject of legacy-^It i3 not necessary for the 

validity of a bequest^ that the thing bequeathed 
should be in existence at,the time of the execution of 
the will; it is sufficient if it exists ar»the time of the 
testator’s death. , • 

Bailbe, 614. The subject of a gift must be i^ existence at the 
time of the gift; see s. 100 below. # 

86. Revocation of bequests —A bequest may be * 
revoked either expressly or b} T implication. 

Hed. 674; Bailie, 618. The revocation is express, when 
the testator revokes tb$ bequest in express terms, either oral or 
written. It is implied, when he does* an act from which the 
revocation ouay be inferred. 

It is doubtful whether if a testator deny that he ever made a 
bequest, the denial operates as a Revocation ; but the better 
opinion seem9 to be that it 3oes not: Hed. 675 ; Baillie, 619. 

87. Implied revocation —A bequest may be 
revoked by an act which occasion^ an addition to the 
subject* of the bequest, of an extinction * of. the 
proprietary right of the testator. 

* 

> lllvst rations. 

(a) A bequest of a piece of land is revoked, if the testator subsequently 

builds a house upon it. • 

(b) A bequest of a piyce of copper is revoked, if the testator 
subsequently converts it into a vessel. 

(c) A bequest of a hpuse is revoked, if tile testator sells it, or njakes 
a gift of it to another. 

Hed. 674, 675 ; Baillie 618. 7he ilhistiations are taken fiom the 
Hedaya. * » 

88. Revocation by subsequent w ill —AJbequest to 
. one person is revoked by a bequest in a subsequent will 

of the same property to another. But # a subsequent 
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bequest, though it be of the same property* to 
another person, in the same will, does not operate as 
a Revocation of the previous bequ6st, and tlie^property 
will be divided between the two legatees in equal 
, shares. 

( < 

Hod. 675 ; Baillie, 6S0. ° r* 

89. Executor need not be a Moslem —It is not 

necessary that the execuW of the will of a 
Mahomedan should be a Mahomedan. 

0 r 

A Mahomedan may appoint a Christian, a Hindu, or any 
Aon-Moslem as his executor: Moohummiid Ameenoodeen v. 
c Moohummud Kubeeroodeen («); Henry Imlach v. Zuhoorounnisa (a), 

90. Powers of executors —The powers and duties 
of the executors of a Mahomedan will are now 
determined by the provisions of the Probate and 
Administration Acty in cases in which that Act 
applies. 

Per Sargent, G. J., i'n Shaik Moosct v. Shaik Essa ( b ). The 
Prebate and Administration Act, 3881, applies amongst others 
'•*** to Mahomedans. Before the passing of tliat Act, the powers 

and duties of Mahomedan executors were determined by the 
Mahomedan law ; since the passing of that Act, however, they 
are determined by the provisions of that enactment. The 
provisions of the Probate and Administration Act are now 
1 extended almost t’o the whole of British India, and it is therefore 
thought unnecessary to set out the rules of Mahomedan law 
on* the subject. It is important to note that when there are 
several executors, the powers of all m$y, in the absence of any 
direction to the contrary in the will, be exercised by any one of 
them who has proved the will or taken out' administration 
(s. 92). But where there is only one executor, he may exercise all 
thp powers of an executor without proving the wil (c). 

___ c _ 

fa (1845) 4 S. D. A. 55. 

(a) ( (1828) 4 S. D. A, 303. 

(V) (1884) 8 Bom. 241, 256. 

(c) lb. 
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' ■ CHAPTER VII. 

• • Deat,h-bed Gifts and Acknowledgments. 

91. Gift ma^k during (Jpatfrillness—Gifts i>Tde 
by a Mahomedan during ntarz-ul-maut or death- 
illness, eannot take effect, beyond a third of the 
surplusj of his testate after, payment of funeral 
expenses and debts, uAless t*he' heirs give their 
consent, after the death of the donor, to the excess 
taking effect ; nor can shell gifts take effect, if made in 
favor of an heir, unless the other heirs consent 
thereto after the donor’s death (d). * 

Explanation. —A marz-ul-maut i£ a malady which 
induces an apprehension of death in the persoo 
suffering from it, and which eventually results in 
his death. 

» 

Hed. 084, 085 ; gillie, 542, 544. 

Result of decisions ( e ).—It is an essential condition of a 
marz-at-7ituut that the person suffering from the marz (malady) 
must be under an apprehension of main * (death). “ The most valid 
definition of death-illness i|, that it is one which it is highly* pro¬ 
bable will issue fatally” (Baillie, 543). But it must be noted that 
mere apprehension of death is not sufficient to constitute marz-ul- 
maut : it is further necessary that the marz should have ended 
fatally* Hence it follows that if*a gift le made by a plrson during 
marz-ul-maut of the whole of his property, it will take effect *to 
the extent of the whole, if he subsequently recovers from the illness. 
Where the malady is of long continuance, as, for instance, con¬ 
sumption or albuminuria (/). and there is no immediate apprehen¬ 
sion of death, the malady could not be said to be marz-ul-maut : 

.— _ « _. _ - 

(ji) Wazir Jan v. Saiyyhl Altuf Ali (1887) 9 All. 357. 

(<?) l'atiwa\Bibee v. Ahmad Uaksli (190B) 31 Cal. 319; Uamarat Bibi 
v.* Goolutn JajTar (1*898) 3 C.W.N. 57 ; Muhammad GuLshere Mian v. 
Mariam Begam (1881) 3 A1V 731; Labbi Beebee v. Bibban Beebee (1874) 
6 N.W.P. 159. 

(/) In Fatima Bibee’s case, eited’above, the deeeased had suffered from 
albuminuria forbnore than a year before his death, and there was no imme¬ 
diate apprehension of death at*the time when the deceased made the gift in 
question in that ease. * 
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but it may become marz-ubmaut, if it subsequently reaches such 
a stage as to render death highly probable, and death does in fact 
ensue. According to the Hedaya, a malady is said to*be of “ lofcg * 
continuance,” if it has lasted a year, so that a disease that has 
lastecf Tor a period of one yean, cites not constitute a deatlr-illness ; 
for “the patient has* become familiarized to his disease, vrhich is 
not then accounted as sickness’’ ^Hed. 685). f But “ this limit of 
one year does not constitute a hardt ? tnd-fast rule, and it may mean 
a period of about one year” (g). 0 

92, Seisin .—A gift made 4 during marz-ul-maut 
is subject to all the conditions necessary for the vali¬ 
dity of a gift including seisin by the donee. 

o 

Baillie, 542. As to the conditions necessary for the validity of 
gifts, see the Chapter of Gifts, below. See also the cases cited 
in foot-note ( e ), p. 97 ante. A death-bed gift is essentially 
a gift, though the limits of the donor’s power to dispose of his 
property by such a gift are the same as the limits of his testamen¬ 
tary power. It is therefore subject to all the conditions of a gift, 
among which is included the "taking of possession before the death 
of the donor. ' r 

93. Death-bed acknowledgment of debt.—An 

acknowledgment of a debt may be made as well during 
death-illness as “in health.” 

W heir the only proof of a debt is an acknowledg¬ 
ment made during death-illjiess, the payment of the 
debt i£ to he postponed until after the liquidation of 
debts acknowledged by the deceased while lie was 
“in health,” or debts proved by other evidence. But 
an acknowledgment of a debt made during death- 
illness in favor of an heir does not constitute any 
proof of the debt, and no effect will be given to it, 
unless the other heirs admit that the debt is due. 

lied. 436, 437, 438, 684, 685 ; Baillie,‘*683, 684. This section 
is to be read with s. 21. The provisions of the present section 
will govern the “ prorities” of debts referred to in that section. 


(</) Fatima iFllet's case, 326^: see svpra. 
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, CHAPTER VIII. 

Gifts. * f 

94s, '•* Gift ” defined % -V A hiba oi gift is “ ^ trans¬ 
fer of property, mpde immediately, and without any 
exchange. ” « 

r 

This is the defm:tion«of hiba as gBen in the Hedaya, r p. 482. 
The term “exchange” ( ewaz ) is synonymous with “considera¬ 
tion.” A hiba is a transfer without %ewaz or consideration. A 

b'ba-bil-ewaz is a gift for consideration : see s. 114 below. 

0 - 

95. CapUcity for making gifts. —Every Malio- 
medan of sound mind and not a minor may dispose 
of his property by‘gift. 

See Iledaya, |>. 524. As to minority, see notes to s. 78, ante. 

96. Gift need not be in writing .—A gift may be 
made either verbally or in writing. 

See Kamqr+im-Xissci Bibi*x. llussaini Bibi (h), where a verbal 
gift was upheld by the Privy Council. ** 

(i 

It is to be noted that the provisions of the Transfer of Pro¬ 
perty *Act which relate to gifts (ss. 122-128) do not apply to 
Mahomedans (s. 129). It is not therefore necessary under the 
Mahomedan law that a gift of immovable property should be 
made by a registered instrument as required by s. 123 of that Act. 

See aiso Bailliey 509, ° 

97. Extent of donor’s power. —A gift, a? distin¬ 
guished from a will, may be made of the whole of 
the honor’s property, and it may he made even to 
an heir. 

“ The policy of the Mahomedan law appears to be <to prevent a 

testatof' interfering by will with the course of the devolution of 

property according to law among his heirs, although he may give 

a specified portion, as much as a third, to a stranger„ But it also 

appears that a holder of property may, to a certain extent, defeat 
-»*_—- 

, (ft) (138U) 3 All. 267. < 
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the policy of the law by giving in his lifetime the thole or any part 
of Ms property to one T)f his sons, provided he complies with cer¬ 
tain forms” (i). * . | 9 • 

• * J m * 

It need hardly be stated that a Mahometan may dispose of the 

wfiole of 1*3 property by gift in rfavor of a stranger, to the entire 
exclusion of his heirs. 0 • % 

i • • 

98. Subject of gift .—Actionable claims and 
incorporeal property may form the subject of gift 
equaljy with corporeal property ( / ). 

• • 

Illustration. 

A gift may be made of debts, negotiable instrunffcnts, or *of Government 
promissory notes (&) ; of malikana ( l ) or of zemindari rights (in) ; or of 
lands let on lease ( 'n ) or held under attachment (u). 

“ Eiba in its literal sense signifies the donation of a thing from 
which the clonUe may derive a benefit ; ” Hed. 482. “ Gift, as it i3 

defined in law, is thg conferring of a right of property in something 
specific, without an exchange.” Bai/fio, 507. 

The fibres cited in the above illustration would not have arisen 
at all, had it not been for the wrong nation which prevailed at one 
time that khas or actual possession*was necessary in all cgses to 
constitute a valid gift. Conformably to that notion, it was con¬ 
tended in those cases that corporeal property alone could form the 
subject of gifts, for it is only that kind of property that is Susceptible 
of khds or actual possession. Btit that notion has lon'g since been 
rejected as erroneous, and it has been held that when the subject 


( i ) Khajooroonissa v. Bowshan Johan (1876) 2 Cal. 184, 197 ; L. K. $ 
. A. 291, 307. Sec also the observations of their Lordships of the Privy 

Council in JXawab Umjad Ally Khan v. Mohumdee Begum (18(57) 11 
M. I. A. 517, 646. • 

(j ) Ameer Ali, Yol. I., 27. See the cases cited in the illustration. 

(k) J/ullie 7 i Abdool Guffaor v. Muleha (1884) 10 Cal. 1112, 112.“). 

lb ., p.T125, X malikana right is the right to receive f*om the 
Government a sum of mon^y, which represents the malilds (owner's) share 
of the profits of the revenue-paying estate, when from his declining to pay 
the revenue assessed by the Government, or from any other cause, hi§ estate 
is taken into kRas or actual ^possession of Government, or transferred to 
some other person, who is willing to pay the rate assessed. 

(in) lb., p. 1126. • 

C«) V&., p.U24. * • 

(O African Begam v. Kham-ud-l)>n Shah (1898) 21 All. 165, 167. 
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of a gift is not (susceptible of actual possession, as in the case of 
closes in action and incorporeal rights, the'gift may r oe completed 
by doing any act which has the^effect of transferring the ownership 
fromlhe donor to the donee (see s. 102, below). Hence a gift may 
be made not only of c6rporeal property, but incorporeal property and 
actionable rights. Debts, negotiable instruments, and Government 
promissary notes are dll closes in action , or, to U3e the phraseology 
of the Transfer of Property Act, actionable claims. 

Lands held under attachment. —The effect of an attachment 

o 

is not to divest the judgment-debtor of possession in the propertyr 
* but of the ownership. The judgment-debtor may pay the amount 
of ,the decree, and Resume possession; or if he has transferred 
the property by gift, the donee may pay the judgment- 
debt, and release the property from attachment. If the 
property is sold in execution of the decree, the gift will take 
effect’to ^he extent of the surplus of the sale-proceeds after 
payment of the costs of the sale and of thee judgment-debt (ji). 
But it is a mistake to suppose that a gift of property held under 
attachment does not operate at all, because the possession was in 
the sheriff at the time of tly 1 gift. No doubt, the High Court of 
Bombay has held that a valid gift cannot be made of a property 
in the possession of a mortgagee ; but tills view T , it is submitted, is 
untenable ; see s. 90 and notes. If the view held by the* Bombay 
High Court is correct, it follows that a valid gift cannot be made 
of a property held under attachment. 

99. Gift of equity of redemption. —A gift may be 
made by a mortgagor of Ms equity of redemption. 
But it has been held by the High Court of Bombay 
that, a gift of an equity of redemption is not valid, if 
the mortgagee is in possession of tfre property at the 
time of the gift ( q ). 

< * t 

The'Bombay High Court does not hold that an equity, of 
redemption could not form the subject of a gift in any case. 
What* it does hold is that a gift oTf an equity of redemption is not 

(/>) See Code fef Civil Procedure, s. 276. 

< Qf). IsmcP \. llamji ( 1899) Bom. 682: Mohimidin v. Maurfiershah 

(1882) 6 Bom. 65$* c 



Erratum. 


Page 102, line LO -—Substitute 
“ possession.” 

Page 102, line 11 .—Substitute 
for “ fche ownership.” 


“ ownership u for 
“ his possession ” 
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vajid, if the property at the time of gift is in thb possession of the 

• * 

mortgagee. The ground of the Bombay decisions is that delivery 
of possession by the»d*oric/r to the^onee is a condition essential to 
the validity of a gift; and the mortgagor ce,nnot deliver-possession 
to*the donee, if the mortgagee is^n possession. It is quite true 
that seisin by the donee is a condition necessary for the validity of 
a gift, but it is equally established that when the subject of a gift 
is not in its nature capable ^f actual possession,’the* gift may be 
perfected by appropriate acts on the part of the donor which may 
have the effect of transferring the ownership ; see . 102 below. 

a 

When the mortgagee is not in possession of the property morgaged 
to him, a gift of the equity of redemption is*not valid unless, the 
mortgagor delivers possession of the property to the donee ; for the 
mortgagee not being in possession, the mortgagor could deliver 
possession of the mortgaged property to the donee. But when 
the mortgagee is in possession, the mortgagor could not deliver 
possession to the doAee, and, it is submitted, that the gift may in 
that event be completed by some other appropriate method. If 
this be^ki, the Bombay decisions cannot be correct. In fact, the 
authority of these decisions has already been questioned by the 
High Court of Allahabad | (r). * * 


100. Gift of future property. — A gif t of property 
not actually ip existence at the time of gift,*is void. 

* Illustrations. • 

(a) A makes a gift to B of “the fruit that may be produced bv his 

palm-tree.” The gift is void : Baillie, 508. | 

* 

(b) A Mahomedan executes a deed in favor of his wife, purporting to 
give to the wife and her heirs in perpetuity Its. 4,000 every year out of his 
share of the income of certain jaghir villages. The gift is void, for it is in 
effect a gift of a portion bf the future revenues of the villages: Amtul 
Nissa v. Mir Nurudin (1890) 22 Bom. 489., 

Baillie, 508. 

• a 

101. Gift of property held adversely to the 
donor. —A* gift of property in the possession of a 

(r) Rahim Bakhsh v. Muhammad Jlux^n (1888) 11 All. 1,10: Anwari 
Regam v. Nizam-ud-din (1898) 21 All. 105, 170. 171. See also Ameer Alf, 
Vol. I., 29, 80. * 
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person who claims it adversely to the doiv^r is not* 
valid, unless the donpr subsequently acquires posses¬ 
sion,*\in cl puts the donee.in, possession of the property. 

f Illustrations. <- , 

f 

(a) A executes a deed of gift in favor of his nephtw, conferring upon him 

rhe proprietary right to eevtaift lands of fthich he is not in possession, but to 

recover which he had brought an action, then pending, against Z. 

A dies during tile pendency of the suit. Tlie gift is void, for it has not 

been completed by deliver}" of possession to the nephew: Mac/iau;/hten } 201. 

e 

(b) A'exeeutes a deed of gift in faA r or of B, conferring upon him the 
proprietary right to certain lands, then in the possession of Z, and claimed 
by Z adversely to A. <A dies without acquiring possession of the lands. 
After A’s death, B sues Z to recover possession from him. The suit will not 
lie, for the gift has not been completed by delivery of possession to B : 
Meherali v. Taj udin (1888) 13 Bom. 156 ; llahim liahhsk v. Muhammad 
JIasan (1888) 11 All. 1. 

« 

This rule is virtually a corollary of the proposition that delivery 
of possession to the donee is < necessary to complete a gift. As 
such, its proper place would he somewhere after s. 102. But the 
rule is set forth here, as it f is more closely allied to the subject- 
matter of ss. 98-100, which envmerate the different kinds of pro¬ 
perty that may form the subject of a gift?: 

«« 

In ill. (a), the nephew could not claim to continue the suit as 
donee , for the gift is not complete. ' 

v C c < 

As to- ill. (b), it may be stated that the suit would ned, lie, even 
if B were authorized ( by A to sue Z to recover possession. The 
reason is that the gift being inchoate, B has got no rig'at to sue. 
We are unable to concur in the view taken by a learned writer, that 
the gift could be completed by B by instituting a suit against Z and 
recovering possession in A’s lifetime ; for sdch a suit cannot lie at 
all, not even if it was brought by B with A’s authority and on his 
behalf‘(sj. The mistake has arisen from a misapprehension of a 
passage in the judgment of the Privy Council in Mahomed Buksk 
v. Ilesseini Bibi (0* The said passage,-runs as follows ; 

_ 

, CO See Sir R. K. Wilson’s Digest of Anglo-Muhammadan Law, s. 306. 

' ( t .) ^ (1888) 15 Cal. 684, 702 ; L. R. 15 I. A. 81. 
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. “In this case it appears to their Lordships that tlie buy did all she could 
do4*o perfect me contemplated gift, and that nothing more was required 
from her. The gift was attended with t^c utmost publicity, the ^hibanama 
itself authorises the domes to take poss/tsiw, and it appears that fact 
they did take possession. Their Lordships hold, uraler these circumstances, 
that there can be no objection to the g : ft on the ground that Shahzadi had 

not posaessjpn, and that she herself did give possession at the time.” 

, ' » * 

The above passage must be read in the light of the facta of the 
case. The facts do not'show that the subject of* tht? gift was in 
the hands of any person claiming adversely to the donor, or that 
the donees recovered possession by a suit or other legal jaroeeed- 
ings. It was a case of a gift of an undivided share by an heir of a 
deceased Mahomedan to her co-heirs, and the' co-heii%, it seems, 
took possession of the whole of the inheritance including the share 
of the donor without any litigation. 

102. Tender, acceptance, and seisin. —It is 

essential to the validity of a gift that there should 
be a declaration of gift by the ^lonor, and acceptance 
of the gift by the donee ; and that possession should 
be taken by the donee of the thing given at the time 
of acceptance, or, if at a subsequent period, with the 
express permission of *lie donor. But where the subject 
of the gift is not capable of actual possession, the gift- 
may he completed by any act on the part of the donor 
which may have the effect of transferring the ownership. 

Explanation —Registration of a deed of gift is not 

ail adequate substitute for seisin. 

» 

Illustrations. 

(a) A gift of lands in the occupation of tenants may be completed by 
a request by the donor to the tenants to attorn to the donee: Ska Ik 
Ibhram v. Skulk Sulewan (1884) 9 Bom. 146, 150. [Here the request to 
th£ tenants to* attorn, to the donee is an* act on the part of the donor 

which has the effect of transferring the ownership. * 

• * 

(b) A gift of Government promissory notes may be completed by 
endorsement and delivery to the donee : JVairab Cmjad Ally K\an v. 
Ah.ihumd.ee lieyum (1867) 11 Al. 1. A. 517, 541. 

(c) A gift of zamindari rights, held under Government, may be 

completed by mutation of names in the books of the CollecA>r: Sgijad , 
Ahmad Khan v. Kadri Jtegam 18. All. 1. 
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(d) A hands K)\er to his wife a receipt passed to him by a Bank in 
respect of money deposited by him with the Batok, and say£, ’ After taling 
a bath 1 v*ill go to the Bank and (ransfer the papers to your name. ihe 
receipt contains in the, margin 'the words hnSt transferable,” A dies 
before the transfer is effected. The gift is void : Aga Mahomed Jaffer 
v. Koolsom Beehee (1897) 25 Onk 9, 17. [The receipt * being * not 
transferable,” the donor’s righj to receive the* money from the Bank 

It t c ( 

cannot be transferred by a mere delivery of the receipt.] 

(e) A executes *a deed of gift of a house bdlonging to him in favor of 
B. No sort of possession is delivered to 1^, but the deed is duly registered. 
The gift is not valid, fof registration does not cure the want of delivery 
by the dontft: tVof/ulsha v. Muhumed Saheb (1887) 11 Bom. 517, followed 

in Ismal v. liamji (1889) 28 Bom. GS2. 

* < 

'lied. 482; Baillie,, 513. See s. 98, above. 

As regards seisin, a distinction ought to be drawn between 
cases where from the nature of the subject of the gift actual 
possession could not be given to the donee, and vases where such 
possession could be given to the donee “ There is no doubt 

that the principle of AL.homedan law is that possession is 
necessary to make a good gift, hut the question is, possession of 
what ? If a donor does not transfer to the donee, so far as he can , 
all the possession which he cun transfer, the gift is not a good 
one.' As we have said above, there is*'in our judgment, nothing 
in the Mahomedan law to prevent the gift of a right t& ‘property. 
The donor must, so far as it is p> 0SSl ble for him , transfer to the 
donee that t which he gives, namely, such right as he himself has: 
but this does ndt imply that where a right to property forms the 
subject of a gift x the gift will be invalid unless the donor 
transfers, what he himself does not possess, namely,' the corpus 
of the property. He must evidence the reality of the gift by 
divesting himself, so far as he can , of the whole of what he 
gives” (y). Thus in Mahomed BuJcsh v/ Hosseini Bibi (to), their 
Lordships of the Privy * Council, in upholding,, a gift of an 
undivided share in the estate of a deceased Mahomedan by an 
heir of the deceased to her co-heirs, observed : “ In this case it 
appears to their Lordships that Vie lady, did all she/:ould to perfect 

00 Bulliek Srlhdool Gu floor v. Muleka (1884) 10 Cal. 1112. 

< (0 (1) % Anwari Begam xS’Kizam-nd-Dm Shah (1898) 21 All. 165. 

0*9 18^8) 15 Cal. 684, L. R. 15 I<A. 81. 
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the contemplated gift i ancl that nothing more w it required from 
•her.” In Jact, in considering the question’d delivery of 
pessession, regard must be had to the nature of the property 
which forms the subject of the gil£. ^If the gift be of a sWre of 
inheritance not yet divided off, as in the I*Hvv Council case cited 
above, it is impossible for the donor to deliver actual possession 
of the share, and the gift may then be completed by any*act on 
the part of the donor which may have the effect of transferring 
the ownership. And this, it* was held by their Lordships, was 
done by the donor in the above case. 9 

% 

103. Gift of property in possession oPdonee.— 

Where the subject of the gift is® already in the 
possession of the donee, the gift may be completed 
by declaration and acceptance, without formal 
delivery and seisin. 

• Illiixtrations. 

(a) A gift of a property in the possession of a bailee, a trustee, a 
tenant, a lessee, a pledgee, or a mortgagee, may be completed without 
formal transfer of possession : lied. 434 ; Bailin', 514. 

# 

(b) A makes a gift of a house to a servant in his employ for the collection 
of rents. There is no evidence of anyovert act showing transfer of 
possession of the property.” JThe gift is void, fora servant or ar^agent 
for the collection of rents cannot be said to be in “possession” of the 
property of which he collects the rents : Valayat Ilosse'm v. J fa mean 

(1879) 5 C. L, R. 9J. > 

Hedi 484 ; Baillie 514. •» * *» 

> ,i 

104, “ Mushaa ” defined.— “ Mushaa ” is an un¬ 
divided Share in a property whether movable or 
immovable. 

• 

It is not to be supposed that the term mushaa is restricted in its 
meaning to an undivided share in a property capable of partition. 

• 105. Gift of mushaa. —(1) A valid gift may be 
made of an undivided share ( mushaa) in property 
which is not capable of partition. 

(2) A gift of an undivided* share tyw^hcta) in 
property which is capable* of partition is invalid’ 
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(fasid ), butj not void ( hcitil ) : the gift being merely 
invalid, it may be perfected and. rendered valid* by 
subsequent partition and delivery f to the donee of the 

dolor’s share. , v * r 

« 

Exception. — But wlierti a property which is capable 
of partition is bald by kevqial co-sliarers, any one of 
them may make a valid gift of his undivided share 
(mushaa)* to any one or mors of the other co-sharers. 

•• \ 

4 t must rat Urns. 

*• 

of Subsection (1)—(a). A, who is the owner of a house, makes a gift 
ti} B of the house ancfof her right lo use a staircase held by her jointly 
with the owner of an adjoining house. The gift of A’s undivided share in 
the staircase is valid, for it is a gift of mushaa in property not capable 
of partition. Kasim Husain v. Sharif-un-Nissa (1883) 5 All. 285. 

of Sub-section (2)—(b). A makes a gift of her shave in certain lands 
to B. The share is not divided off at the time of gift, but it is 
subsequently separated, and possession thereof is delivered to B. The gift 
is valid : Muhammad Mumtaz Ahmad v. Zvhaida Jan (1889) 11 All. 460, 
L, R, 16 I. A. 205. 

of Reception —(c). A Mafwomedan female dies leaving a mother, a son, 
and a daughter, as her only heirs. The mother may make a valid gift of her 
share, before division, either to the son, or to the daughter, or jointly to the 
son and daughter : Mahomed Jiuksh v. IIossemi Bibi (1888) fo Cal. 684, 
701, L. R.,15 I. A. 81. 

C 

(d). A, I, and C are eo-sharers in*a certain zamindari. Each*share is 
separately a9sesseifby the Government, having a separate number in the 
Collector’s bottles, and the proprietor of each share is entitled to collect a 
definite t sharc of the rents from the ryots. A makes a gift of bis share to Z 
without a partition of the zamindari. The gift is valid, for it is not a 
gift^strictly of a mushaa, the share being definite and marked off from 
the rest of the property: Ameeroonnism v. Abadoonissa (1875) 15 B. 
L. R. 67, L. R. 2 I. A. 87. 

H$d. 483 ; Baillie, 515-517. In Muhammail Mumtaz v. Zubmda 
Jan , upon which the second illustration is based, their Lordships 
of the Privy Council observed.: “ the doctrine relating to the 
invalidity of gifts of mushaa is wholly tinadapted to* a progressive 
state of society, and ought to be confined within the strictest 
. rules.” * 4 
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The term nuishaa is derived from shtujuu which jlgnifies confu¬ 
sion* An ur*divided share is called mush cat , because of the 
confusion that might likely arise in t\ie enjoyment of the property, 
if a gift wt?re made of an undivided stare in pie property by** one 
co-sharer to p stranger. No such confusion clip arise, if the gift 
be by one co-sharer to,another co-si/arer. Hence the rule of the 
Ilanifa lawlhat when a property U?ld by several* co-sharers is capable 
of partition, the gift of an undivided share in that ^property in 
favor of a stranger does not tabe eifect until the share is divided off 
from the rest of the property, and possession thereof is delivered to 
the donee. “ Seisin in cases of gift is expressly opkinea, and 
consequently a complete seisin is a necessary condition lied. 483. 


Madras Presidency. —The Mahomedar> law of gifts 'is 
administered in the Madras Presidency as a matter of equity and 
good conscience , and the High Court of Madras has accordingly 
refused to adopt the doctrine of mmhaa on the ground that it is 
“ wholly unadapted to a progressive state of society,” and therefore 
opposed to equity and good conscience £/;). See s. 6, above, and 
the notes on s. 2. 


Shiah law .—Under the Shiah law, a gift of a mushaa in pro¬ 
perty capable of partition is equally valid with a gift of mushaa in 
property not capable of partition : Baillie, Part II., 204. 


106. Gift to two donees. —A gift of property 
which is capable of partition to two persons jointly is 
invalid, but it may be rendered valid by, sud sequent 
possession, on the part of each donee, of a specific 
portion of, the property. 

Illustration. 

A makes a gift of a house to B and 0 without making any division of.the 
property at the time of the gift, Subsequently B and C divide the property; 
and each takes possession of a specific portion. The gift becomes valid by 
subsequent division and # possession. ' 


ited. 485; Baillie, 516, The principle of the present section 
does not apply to a sadaha or a pious gift. Hence if a gift be 

i 

made of property capable oftlivision to two poor men jointly, the 
gift will take effect at once. <» 


(«p) AlaM Kay a v. Muss a Koya (1901) 24 Mad* 513. 


> 
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Shiah Lcuv^ — Under the Shiah law a gift of property to two 
or more donees is valid, though no division may he nVade either at 
the time of gift or subsequently : Bailliq, Pjirt II., 205. 

107. Gifts to unborn persons. —A gift to a 
person not yet in existence is void : but a‘gift rftay 
be made to a child in the womb, provided it < is born 
within six months from the date of the gift. 

See notes to s. 83, above. < 

1G8. Gift to*minors. —A gift to a minor or to a 
lunatic, mat be completed by delivery of possession to 
his guardian. « 

t o 

Hed. 484. “ When*'[the donee] is a minor, cr insane, the right 
to take possession for him belongs to his guardian, who is first his 
father, then his father’s executor, then his grandfather,” &c.: 
Baillie, 530. A mother has no right to the ‘guardianship of 
the property of her minor children, unless sh?is appointed guardian 
by the Court. ' 

1C9. Gift by father to minor child. — Xo '"change 
of possession is necessary for the validity of a gift by 
a father to his mipor child, or j>y a guardian to his 
ward. 


Hed. 4^4; Baillie, 529. 

4 


“ Wherq there is on tbS part <jf a father, or other guardian, a 
real and bond fide intention to make a gift, the law will be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of the minor Ameeroon- 
nissa v. Abadoonvissa (y). 

A gift by a mother to her infant child does require a transfer 
of possession from the mother to the father, if the father is alive, 
for the father is the primarj' natural guardian, of his* infant child. 
And if the father is dead, the possession,must he delivered to the 
father’s executor or the grandfather, unless the mother is appointed 
guardian by the Court, in which, case no change of possession is 

necessary, for Jt is then a gift by a guardian to a ward. 

-%-*- 

* (y) (1875) 15 B.L.E. 67. 78, L. E. 2 I. A. 87. 
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110. Gift by hrsband to wife. —A gift by a hus¬ 
band to his wife of a house in which they (are residing 
at the time’is not invalid, merely because the husband 
continues to receive the rents'and"to live in tho house 
after the making of the gift ( zj. 

“ The relation of husband and wife, and his legal right to reside 
with her ai\d to manage her property,-, rebut the inference which 
in the case of parties standing in r a different relation would arise 
from a continued residence in the house after theunabing < f the 
hiba , and in the husband generally receiving the rents of.. 

O 

that house” (a). Contrast Bava Sahib % Mahomed ^(18-9(1) 19 
Mad. 343. 

111. Gifts in future .--A gift cannot be made to 
take effect at any future period (/>). 

lUnxt ration. 

a) A executes a deed of gift in favor of B, containing the words i ' so 
long as I live, I shall enjoy and possess the properties, and I shall not sell 
or make gift to any one, ’jut after my death,>you will be the owner.” The 
gift is void, for it is not aecom pained by delivery of possession, and it is not 
to operate until after the death of A: Yusuf All v. Collector of Tij)j)erah 

(1882) 9 Cal. f38 ; (.hekiene Kvtti v. Ahmed (1886) 10 Mad. 196. 

> 

The rule is so stated in MacDaugfiten’s Mahomedan Law, at 
p. 30. It is a corollary of ihe proposition that a gift is not ?alid 
unless it ik’accompanied by possession: see s. 102, above. 

112. Gifts with conditions —When a gift ?s made 
subject to a condition which derogates from the 
completeness of the grant, the condition*is void, and 
the gift will take effect as if no condition were 
attached to it. 

But it has been held by the Privy Council, that 
if a gift of property is made subject to a condition 
that the donee shall pay the produce or income of 

_ t _ ' _>_ 

(?) Amina Bibi v. Khatija Bibi (1864)1 B.H.C 157 ; Azim-nn-NUxa 
v. Bale (186>) 6 M.H.C. 455; Emnabai y. llajirabai (1888) 13 Bom. 352. 

O) Per Sausse^ C.J., in Amirxi Bibi v, Khatija Bibi (1864) 1 B.H.C. 1.57, 
at p. 162. 

(bj Maenaughten, p. 30. J 
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the property to the donor daring his lifetime,, 
both the gift and the condition arc valid ( c). t r 

a 0? 

u Illustrations. 

( r % 

(a) A gift of a house is made to A for life, and after his death to his 

brother. The condition that A shall have the house for life is void r 
and he takes an absolute interest, asuf no condition was attached to the^ift: 
Hed. 4*89. [Under the llanafi a law a grantee 'of a life-estate takes an 
absolute estate : Nizannitldin v. Abdul Gafur (1888) 13 Bom. 264, 275; 
s. c. on appeal, 17 Bom. 1, 5.] g 

(b) A makes a gift of Government promissory notes to B, on condition 
that B should return b, fourthpari of the notes to A after a month. The 
condition is* vpid, and B takes an absolute interest in the notes: see 
j Baillie, 5S8 ; lied.. 488. [Here the condit ion relates to the return of a 
part of the corpus. 1 

(e) A father makes 1. gift of Government promissory notes to his son 
on condition that the son should pay the interest to the father during his 
lifetime. Both the gift and the condition are valid ; IS’awab U/njad Ally 
v. Mohumdee Begum (1^67) 11 M. I. A. 517. [Qua’re whether the condition 
would be good, if it were not confined to the payment of interest till the 
donor’s death ? ] 

(d) A makes a gift of his mansion to. B on condition that he shall not 
sell it. or that he shall sell it to a particular individual. TH ^conditions 
are void, and B takes an absolute estate in the mansion : Baillie , 538. 

lied. 488, 489 ; Baillie, 537,540. to ill. (c), it may perhaps 
be asked,—does not the condition for the payment of interest to the 
donor derogate from the completeness of the gift ? The answer 
is that it does, in that the donee is deprived of the income during 

the donoi’s lifetime: that it does not, in that the< donee’s 

< • 

dominion over the corpus is not affected by the condition. 

This latter would seem to be the ground of the Privy Council 

decision. If so, a condition which does not deprive the donee 

of dominion over the corpus, and leaves • that dominion complete 

and entire, isnot acondition which derogates from the completeness 

of a grant within the meaning of the present section. In this 

* ] 

viewy the section may be read as follows : 

“ When a gift is made subject to a condition which derogates from the 
completeness of the grant so as to deprive the donee of dominion , or any 
--—-*- 1 -- 

U 0 Sec the case cited in ill. (c). 

C 
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share of dominion, over the corpus of the property given <p the donee, the 
condition is void, and the gift will take effect, as if nj condition were 
attached to it.” 

s m ' > 

The limitation in italics is suggested by the words of •''their 
Lordships of the Privy Council in the case n<jw under review. At 
p. 517 of the report* their Lordships say: “It remains^ to be 
considered^ whether a real tranter o? property by a donor in his 
lifetime.under the Mahouiedan law, reserving not the dominion 
over the corpus of the propeity, nor any share of dominion over 
the corpus, but simply stipulating for and obtaining a right to the 
recurring produce during bis lifetime, is an incomplete gift by the 
Mahomedan law.’’ Their Lordships held that^it was »jot. 

Note that the elfoct of the conditions in ills, (a), (b) and (d), 
is to restrict the donee’s dominion over the corpus of the property ; 
but the condition in ill. (c) has not that effect. 

Shiah law. —Under the Shiah law, when a gift is made subject 
to a condition, both the gift and the condition are valid (Ameer 
Ali, Vol. I., 77, 78, 85). 

113. Revocation of gifts. —A gift may be revoked, 
even after delivery of possession, except in the 
following cases :— 

(1) when the gift is made by a husband to his 
wife, or by a wife to her husband ; 

i > 

(2) wlien the donee is related to the donor 
within the prohibited degrees : 

(3) when the donee is dead ; 

y ' 

(4) when the thing given has passed out of the 
donee’s possession by sale, gift, or otherwise ; 

m 3 

45) when the thiijg given is lost or destroyed ; 

(6) when the thing given has increased in valpe, 
whatever be the cause of the increase ; 

..(7) . .when the thing given is J so changed that it 
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cannot be identified, as when wheat is converted into 
flour by grinding; f - 

(8) 'when the donor has received something in 
exchange for the gift; 

(9) when the gift is a sadaka . made with the 
object of acquiring merit in the sight of God, e. g., 
alms to the poor. 

' r 

Explanation I.—A gift can be revoked by the donor 
alone? and not by his heirs after his death. 

Explanation T[.—A gift once completed can only 
be revoked by proceedings in a Court of law for 
cancelling the gift. 

Hed. 485 ; Baillie, 524-528. 

Shiah law .—Tlie Shiah law differs from the Hanafi law in the 
following particulars: 

(a) a gift to any blood relation, whether within tbejirohibited 
degrees or not, is irrevocable ; 

(b) a gift by a husband to his wife, or by a wife to her husband, 
is, according to the better opinion, revocable (Baillie. Part II, 
205). 

•* V 

114. Hiba-bil =ewaz.—A hiba-bil-ewaz is a sale in 
all respects, end delivery of possession is not neces¬ 
sary to validate the transaction. 

Illustrations. 

C, 

(a) A Mahomedan husband executes a deed in favor of Ins wife, 
purporting to give to the wife certain lands belonging to him in lieu of 
dower due to her. The wife is not put into possession of the lands. The 
transaction is a kiha-bil-ewaz, rnd it is valid without delive"y of possession : 
AfuJta.imad Esuph v. Pattamsa Ammal (1889) 23 Mad. 70. 

(b) A executes a deed purporting to give a house to B in consideration 
of Behaving “with cordial affection and love, rendered service to me, 
maintained and treated me with kindness and indulgence, and shown all 
sorts of favor tc me.” T obsession of the house is not delivered to B. The 

e gift.’s void, for it is not a kiha-bil-eivat , but a hiba pure and simple, and 
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seisin is therefore necessary to validate the gift: ]Uhim Bakhsh v. 
Muhammad Uasan (18b8) 11 All. 1. i 

• , 1 
Baillie, 532, 533. Aiba-bil-ewaz means literally a gift for an 

exchange, The transaction being a sale? it will be go\t;rn£d by 

the. provisions of the Contract Act, 1872, relating to Sale. 

115. Hiba-ba-shart-ul -ewaz,—A hiba-ba-$hart- 
ul-eicaz or a gift made on'Aonclitivn df an exchange is 
a gift in its inception, and continues to fye so with 
all the legal incidents off a gift, until the performance 
of the condition by the donee, when it becomes^ sale. 

Baillie, 534 ; Ameer Ali, Vol. I., 102. * 
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Warps. 

'* f ( V • .. 

116. “ Wakf” deficed.—A wakf is a dedication 

in perpetuity of specified property, whether f movable 
(d) or immovable, to charitable or religious uses, or 
to objects of public urility. 

c c 

Illustrations. 

(a) Property is dedicated to the purpose of providing an imam for a 

mosque, and a professor Per a madrem (college). This is a valid wakf : 
Baillie, 565. 536 

(b) A dedication (or the purpose of maintaining a private tomb (as 
distinguished from the tomb of'a saint), or for reading the Koran at the 
tomb, or for the performance of ceremonies in honor of the deceased at the 
tomb, is not valid, for “ these observances can load to no public advan¬ 
tage”: Kaleloola v. Nuseerudeen (1894) 18 Mad. 201. [The soundness of 
this decision is open to question, and it has in fact been questioned by 
Mr. Justice Ameer Ali in his work on Mahommedan Law, Vol. 1, p. 389. 
If the decision be accepted as good law, the result will be that no wakf can 
be created tor private religious uses." 

(c) An appropriation for the performance of ceremonies known as 

fateha and kadam sharif is lawful: Phut Chand v. Akbar Yar Khan (1896) 
19 All. 211. ' * 

(d) A Mahomedan conveys a house belonging to him to trus’ces upon 
trust out of the income thereof to feed the poor for the period of a year, 
and after the expiration of the year, to reconvey the house to him. This is 
not a valid waif, for the appropriation is not permanent, but for a limited 
period only : 'Bailli *•, 557. 

tied. 231, 234 ; Baillie, p. 519 (as to the definition of wakf), 
p. 557 (as to perpetuity being a necessary condition of wakf), pp. 
561-563 (as to the subjects of walf) y pp. 565-567 (as to the 
objects of wakf). 

The term wakf literally means detention. In the language of 
law it signifies the extinction of the appropriutor’s ^ownership Cn 
the thing dedicated, and the detention of '‘.he thing in the implied 
ownership of God, in such a manner that its profits may revert to 
or be'*applied for the benefit ofjnankiud (Baillie, l>50). In the 

( d ) t Aba'oayid v. Bakar Ali ([1901) 24 All. 190. 
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following sections we have used sometimes the word “ endowment” 
• and sometimes “appropriation ” as the English equivalent of wakf. 


117. Person^^capable of making wakfs.^J^very 

Mahomedan of sound mind* <fnd ngt a minor may 
dedicate his property by wa,y of wakf. 

• . 

Bailhej552. See as to majtrity, \iotes t<* s. 78 imte. 

118. Form of* wakf immaterial.— rA • wakf may 
be made either verbally or in writing. 

It is not necessary to constitute a wakf tjjat thfe term 
u wakf ” should be used in the grant (e); aridj converse¬ 
ly , the mere use of the word “• wakj 9)1 is not sufficient 
to constitute a 'wakf (/). What is essential for the 
creation of a wakf is that the words of transfer 
should be direct, express and explicit (g). 


Note that the provisions of the Indian Trusts Act II of 1882 
do not apply to icalfs (s. 1.). * 


113.-> Wakf may be testamentary or inter vivos. 

—A wakf may be created by act* inter vivos or by will. 

A testamentary wakf i*s a dedication .which is to come into 
effect aider the testator’s death. Though it was held at one time 
that a Shiah cannot create a «?a£y* by will, it has been recently 
held by the Privy Council that a Shiah, can create a valid wakf by 
will (IP). ' . * • 


120. Limits of power to dedicate property by way 
of wakf.— A Mahomedan may dedicate the whole or 
any part of his property by way of wakf ; but a wakf 
made bv will or during marz-n'.-maut cannot take 


Xr") Jewun Voss v, 'Shah Kubecr-ood-Dee a (1840) 2 M.l.A, 890. . 

(y) Abdul Ganne v. ifussen Miya (1878) 10 B.H.C.|7 ; Abdul Gafur v. 
Nizanwdm (1892) 17 Bom. 1, L.R. 10 l.A. 170 ; Abdul Fata Nahometi v. 
Rasamaya (181)4) 22 Cal. 619*L.R. 22 T. A. 76. 

(</) Saliq-un-nisM v. Mali Ahmad (1903) 25 All. -4IS. » 

(Jt) Bakur Alt Khan v. Anjuman Ara Bey am (1902) 25 Alt. 236. • < 



118 


MAHOMEDAN LAW 


c 


effect to a larger amount than the bequcathable third 
without the consent of the heirs. ( r 


Hed. 233 ; Baillie 550.’ A testamentary cr mkf is bui-.a bequest 
to charity, and is therefore governed by the provisions of s. 81 

ante. c . e 1 

c 

121. CompletioD'ofwaKI.—A wakf inter vivos is 
completed* according to Abu Yusuf, by a f mere 
declaration of endowment by the owner ; but accord¬ 
ing to c Abu Muliummed, a wakf is not complete, until 
a MntawaHis appointed by the owner, and possession 
of' the property is f delivered to him. r 

lied. 233 ; Baillie, 550. In Muhammad Aziz-ud-THn v. The 
Legal Remembrancer (i), a Sunni Mahomedan executed a deed 
pnrporting to be a wakfnama , and appointed his sons the first 
mutawaUs of the property. The deed Was registered, but 
possession of the property was not delivered to the. sons. 
The settlor continued in possession till his deaDn, and ;it 
was found that he never spent any portion of the income under 
the te-ms of the deed. f Upon these fad*s, it was held by the High 
Court of Allahabad that the wakf was incomplete, and that the 
property passed to the settlor’s sons as his heirs on his death. On 
behalf of the Legal Remembrancer it was contended that the 
wakf became complete on the 'execution of the deed, and the 
opinion of Abu Yusaf was cited in support of that contention. But 
the Court preferred to follow the opinion of Abu Muhummed, 
and held that the settlor having retained exclusive proprietary 
possession, and never having employed any portion of the income 
for the purposes mentioned in the deed, tfye wakf was inoperative 
and invalid. But what if the settlor had employed the income 
of the, property for the purposes specified imthe deed, in other 
words, what if he had acted upon the deed? In such a case, itSs 
conceived, that the settlor’s declaration, combined with his conduct, 
would have been sufficient to establish u wakf . There is much in 


-(-- 




< (0- (189b) 15 All. 321. 
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the judgment of the Allahabad Court to support this view. Thns 
*at p. 322, the,learned judges say: “The learned ju^fee below seems 
not to have considered the effect of the appropriator’s conduct in 
never giving possession and in mating no change whatever with 
regard to th$property dealt with And at p. 3£3, the learned judges 
observe: “We find therefore thi$ in respect of this wakf, the 
income of which was never employed for fhe declared purpose, the 
appropriator having retained exclusive proprietary possession, 

.there was never sy valid and operative wakf, , but an 

* 

inchoate endowment only.” 

The question whether delivery of possession to % mutawali is 

essential to the validity of a wakf was considered in an earlier 

case (/), where the learned judges observe : “After obtaining *all 

the information we are able to collect through the means of our 

Moulvies and a reference to authorities, we are of opinion that 

the opinion of Abu Yusuf.must be considered as the 

law now prevailing and sanctioned by the more recent authorities.*’ 

This case does Dot? appear to have been referred to in the 

Allahabad case cited above. 

1 ■*> 

122* Revocation of wakfv — A wakf inter vivos 
once completed canvot be’revoked.' But a wakf 
made .bj will may be revoked by the owner at any 
time before his death. 

Fatmahibi v. Advocate-General (1881) 6 Bom. 42. *Hed. 232, 
233 ; *Bailtie, 550, 591. A testamentary icatj being iaut a bequest 

to charity, may be revoked like any other bequest : see s. 86 ante. 

• . 

123.* Wakf of Mushaa.—A inushaa or an. undiv¬ 
ided share in a property may, according to the more 
approved view, form the subject of a icakf^ whether 
the property be capable of partition or not. 

4 Exception .—The wakf of a mushaa for a mosque or 
a tomb is not valid. 

* . * 

Hed. 233 ; Baillie, 564. The approved opinion above referred 

— ■ 

(/) Doe d. Jaun Beebee v, Abdoollah (1838) Fulton’s Ke^*. 345.^ 
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to iC that of Abu Yusuf. According to Abu Mohammed, the 
wakf of a mushk,a in property capable of partition is ^ot valid/fo** 
he holds that delivery of possession by the endower to a mutavatt 
is a condition necessary to the validity of 'a waif;, sc? s. 121- 

_. C t 

above. See, as to mvfaaa } s. 105 above. • 


124. Contingent waki not valid.— It is essential 
to the validity of a half that the appropriation 
should not be made to depend on^a contingency! 


Illustration, 

A Mahomedan wife co'iiveys her property to her husband upon trust, to 
maintain herfeelf and her children out of the income, to hand over the property 
to the children on their attaining majority, and in the event of her death 
without leaving children, to devote the income to certain religious uses. 
This is not a valid wakf, 'lot it is contingent on the death of the settlor 
without leaving issue : Pathuhutti v. Avathalakutti (1888) 13 Mad. 66. . 

Baillie, 556. 

u 

125. Wakf property is inalienable and inherit¬ 
able. —When property is dedicated 0 to religious or 
charitable uses, the ownership is deemed to be trans¬ 
ferred from the dedicator to the Almighty, ~ : and the 
property cannot therefore be alienated by him or by any 
other, person, nor can it pass to his heirs on his death. 


Hod. 231, 232 ; Baillie, 550, 551. 


126. c Persons interested in impeaching the validity 
of a wakf. —As wakf property is inalienable 0 and 
inheritable, the persons interested in impeaching the 
the validity of a <Wakf are generally the creditors of 
the settlor and his heirs. 

t ■ 

Family Settlements by uay of Wakf. 

< - • « 

127. Operation of wakf may be postponed.— It 

is not, necessary to the validity of a wakf that it 
should come into effect at once, f 

. Illustration. ( . i 

o.l 

A Mahomedan wife conveys her housfi to her husband on trust to pay the 
income of the hou£i to her during her lifetime, and from and after htr 
d^ath ,to deVote the whole of it to certain charitable purposes. This is 
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a valid wakf , though the charitable trust is not to come into effect till 
rafter the founder's death : see Fatmabibi v. Adcocate- funeral of ' Bombay 
(1881) ti Bnm'f2, 51, 62 ; 'Ned. 237, 

128.* Family settlements in perpetuity ^ h i$ not 

necessary.to the validity of a wtikf’that it should be 
(ohfined exclusively to religious or charitable purposes. 
A icak/may include provisions fipr tjie benefit of the 
founder, or of his descendants or other relatives, 
including persons not )^et in existence (ft), • and effect 
will he given to these provisions* subject to the 
conditions set forth in the. next following section, 
though the interests which the beneficiaries succes¬ 
sively take, may constitute a perpetuity (/),’ 

But a mere settlement for the benefit of the 
settlor’s family in perpetuity, not accompanied by any 
endowment to religious or charitable uses, is void, 
and it will not l}e rendered valid by the mere use of 
the word “ wakf ” in the settlement. 

r 

Illustrations . 

(a) A Mahomedan conveys his pioperty lb his son upon trust to support- 
out of the income thereof such flf his “descendants and kindred” as might 
be “in great want and need of support,” and to*devote the surplusVf the 
income t<> certain cliaritable purposes. This is a valid icakf: Deoki Prasad 
v. InaU-vllah (1892) 14 All. 375, [But the wakf would not be valid if it 
was not confined to the jwoor relatives only of the settlor :i see the next 

section.?-. » t 

• « 

(b) A executes a deed purporting to settle in wakf certain immoveable 
properties on^hig wife, his daughters, and their descendants “from genera¬ 
tion to generation.” The deed is not valid as a wakf, for there is no 
dedication whatever of any pitrt of the property to religious or charitable 
uses: Abdul Gafur v, Nizamndin (1892) 17 Bonn 1, L.R. 19 l.A. 17th 
[The use of the word “ toaJlf ” in the deed is “only a veil to cover arrange¬ 
ments for the aggrandisement of the family and to make the property 
inalienable: ” hahomed Ahsamdla v. Amur ok and Kvndv (1889) 1,7 Cal. 
438, 511, L.U. 17 I.A. 28.] » 

9 

- -- $ -- - 

« * 

(k) Mahomed Ahsanulla■ Am arc-hand Knndu (1889) 17 Cal. 498, 509, 

L.R. 17 I .A. 28. , 

(/) Fatmabibi v, Advocate-General (1881) 6 Bom. 42, 51. 9 » 
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Note —The document cannot be supported a» a family settlement , for it 
creates a perpetujfy which is opposed to the spirit of the Mahomedan Law 
(tm). The only case in which the Mahomedan law allows a jferpetual family 
settlement is when it forms part of a toakf provided that there is a sub- 
stanticl dedication of the property,to religious or f charitable uftes at some 
period of time or other; ; the reason l>eing that in that ease, the gift to 
charity comes to the rescueof the fr.mily settlement, which, without ft, is 

void. <- r * r 

C. c. f C 

It is conceived that documents purporting to be family settlements are 
governed by the rules of the Mahomedan^ Lavf of Gifts. Applying these 
rules to the facts of ill. (b) it will be seen at once that no descendant of 
the settlor who was not'in existence at the time of gift can take under 
the deed, foV r gift to persons not yet in existence is void (s. 107 ante). 
In the case cited in ill. (b), the only persons who were in existence at the 
time when the so-called wahf was made, w ere the settlor’s wife and his two 
daughters. These alone bould therefore take under the deed, provided the 
settlor had relinquished possession of the property, and seisin had been 
taken in the settlor’s lifetime by each of the three donees of her share 
(ss. 102. 106 ante). It was not so, however, in the case under consideration, 
nor could it have been so, for the settlor’s object was to give only a life 

interest to the wife and the daughters. ( 

( 

In Abul Fata Mahomed v. Rasamaya (w), it was contended 
before their Lordships of the Privy Council that'the creation of a 
family endowment was of'itself a “ religious and meritorious act” 
according to Mahomedan law, and th# it therefore came within 
the definition of waif. But this contention was overruled, and 
it is now established that a settlement in favour of the settlor’s 
children and his descendants is not valid, ftnless there is a 
substantial r dedi<jation of the property to religions qv charitable 

purposes (see the next section). 

* 1 

It hai already been stated above that wahf property is inalien¬ 
able (s. 125 above). At the same time it is to be remembered 
that wahf property alone is inalienable, and that all other property 
is alienable. It therefore frequently happens that Mahomedans 
desirous of keeping their property in their family fettle the pro¬ 
perty'bn their children and their descendants in perpetuity, and 
use the term “ wahf" in the settlement ^believing that the mere 


(v/t) Abdul Ganne v. Hussen Miya (1873) 10 B.H.C. 7, 11; Nhamudin v. 
Abdul Gafur (1388) 13 Boro. 264, 275 ; s.c. on appeal, 17 Bom. 1, 4. 

(/a) (18^4) 22 Cal. 619, UR. 22 I. A. 76. 
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use of that term is sufficient, to make the property inalienable. 
But these attempts are ineffectual, for it has been held that the 
mere use of the term tfivakf” is not sufficient to impress on the 
property the character of wakf so as to make it inaltenahler To 
hold otherwise would be to “enable every person by a mere verbal 
fiction to create a perpetuity of any'description ” (o), and it would 
be to “ make words of more Regard than &hings t and form more 
than svbstance ” (/>). §ee s. 118 above. 

129. Family settlements by way of wakf, when 
void —When a wakf comprises family trusts as well 
as religious or charitable trusts, the provisions in 
favour of the founder’s family can tate effect only if 
“ there is a substantial dedication of the property 
to [religious or] charitable uses at some period of 
time or other.” But if the primary object of the 
wakf be the “ aggrandisement of the settlor’s family,” 
and the dedication to religious or charitable uses be 
“illusory ” or “colourable,” the provisions for the 
settlors vfamily are void, and no effect will be given 
to them (q). . 3 

3 

Explanation.— il A%ift [to charitable or religious 
uses] niay be illusory whether from its small amount 
or from its uncertainty and remoteness” (r) s 

% lllustmtions. , 

(a) Two Mahomedan brothers execute a deed purporting to make a 
wahf of all their immoveable properties for the of their children and 

their descendants “ from generation to generation,” and on total failure of 
all their descendants, for thejbenefit of widows, orphans, beggars, and the 
poor. The provisions for the settlor’s children and their descendants are 


(/») Abdul Ganne v. Ilusxen Miya % (1873) 10 B.H.C. 7, 14. 

Xp) Abdul Fata Mahomed v. Iiasamaya (1892) 22 Cal. 619, 634. 

5 (^) Mahomed Ahsamull 1 v. Amarchand Kundu (1889) 17 Cal. 498, 
L.K. 17 I.A, 28; Abdul Gafur v. Nizamvdin (1892) J7 Bom. 1, L.H. ip 
I.A. 170 ; Abvl Fata Mahomed v. Basamaya (1894) 22 Cal. 619, L.R. 1 22 
I.A. 76; Mujib-un-?iissa v. 'Abdvr llahim (1900) 23 All. 233; Jiihani 
Miya v. Shuh Lai (1892) 20 Cal. 116; Fazlur Rahini'V. Mahomed Obedvl 
Az'im (1903) 30 Cal. 666. > 

(r) Abnl Fata Mahomed v. Rasamaya (1894) 22 Cal. 619, 034. , , 
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void, for the gift to the poor is illusory by reason of its remoteness : Abnl 
Fata Mahomed Rasamaya (1894) 22 Cal. 619, L.R. 22 I. A. 76. * * 

Note. —Here the Grift to charity is too remote , for the poor are to take 
nothing,’“until the total extinction of the blood r of the settlers, whether 

I*.' ’I 

lineal or collateral.” The document professes to create a wahf, but, in 
reality, the settlors’relations are the only objects of their bounty, /4 The 
poor have been put into the settlement merely ttrgive it a colour of piety, 
and so to legalize arrangements meant to serve for the aggrandisement of 
a family.” Contrast this with the following illustration, and with ill. (a) 
tos. 127, abo\e. 4 

(b) A Mahomedan conveys ceitain lands to a mvtaivali with directions , 
out of *he profits of the lands to defray the expenses of a mosque, to give 
alms to mendicants, and to utilise the surplus towards the expenses of the 
marriages, burials, and circumcisions of the members of the family of the 
mvtaivali. This is a valid wahf: Mnzlmrool Iluq v. Puli raj Ditarey 
(1870) 13 W. R. 236. 

(c) A Mahomedan executes a document purporting to be a deed of wahf 
by which it is provided that Rs. 75 should be distributed annually among 
the poor, that 11s. 100 should Ire paid every year to each of his four 
sons, that on the death of any of the sons, his shtre should be jraid to his 
‘ ‘successive descendants,” that the surplus income should be accumulated 
and added to the endowed property, and that cn total failure c* all the 
descendants of the settlor, the whole of the income should be distributed 
among “ the poor, the indigent ^md the bdggars residing in the town of 
Dacca.” The provisions in favour of the se.tlor’s family are void : Rikani 
Mia v. Slink Lai (1892) *20 Cal. 116. 

Note. —In this case there is not only an ultimate gift to charity, but also 
a concurrent gift to charity. The ultimate gift to charity could not support 
the family provisions, for it is toq remote , as shown in ill. (a). Nor 
could the concurrent gift of Rs. 76 per annum validate th£ family trusts, 
for theamonnt of gift is too small compared with the provision of Rs. 100 
for the settlor's family. In fact, the gift to charity is illusory, and the 
object is” manifestly to benelit the family, and to increase the family 
property as shown by the direction to aceinhvlate the surplus income.. 

(d) A deed purporting to be a wakfnama con 4 ains provisions similar to 

those in the last illustration, with the difference that instead of the amount 
of the concurrent gift to charity being specified rn thc'^leed, it is left 
entirely in the discretion of the mvtawali . Here again the family trusts 
are void, for the gift is illusory by reason of its uncertainty: Mvjib-un* 
nisM v. Abdnr Rahim (1900) 23 All. c 233. c 

(e) A deed purporting to be a wakfnama contains provisions similar to 
those in ill. (cj\ with this difference that instead cf the amount of the 

* concurrent gift to charity being specified, there is a diiection to the 
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mutawali to “continue to penbnn the stilted religious works according to 
custom.” No evidence of custom is given to show what amount would be 
necessary for the*performancft of the “ religious work.” The average annual 
income of the property is Its., 13,000, while the character of the “.religious 
works” is ndt such as would absorb rporp than a devout and wealthy 
Mahomedan gentleman might find it becoming toSpinel in that way. The 
provisions in favour of the settlor's family are void, as. the charitable out¬ 
lays contempjated by the Settlor are of small amount compared with the 
property: Mahomed Ahsanulla v, Auarchand 'Kutffla (1889) 17 Cal. 498, 
L.R. 17 I* A. 28. n . 

» ) 

Note ,—In the above case their Lordships of the Privy Council observed : 

*• If indeed it were shown that the customary uses wepe of such magnitude as 

to exhaust the income or to absorb the bulk of it, such a circumsfancd would 

o 

have its weight in ascertaining the intention of the grantor.” Accordingly, 
where a Mahomedan had dedicated certain propertypof which the average 
annual income was Rs. rt 850, to the performance of Jfteha and had am shardif 
ceremonies, and it was found that according to the custom prevailing in the 
country the amount required for the ceremonies was Es. 500 per annum, it 
was held by the High Court of Allahabad that the dedication to reli¬ 
gious purposes was* substantial , and that the ivakf was therefore valid : 
Phut Chand v. Akhar Ya^ Khan (1896) 19 All, 211. 

The mere fact that there is an ultimate gift for the poor, or even 
a concurrent'gilt for them, will not support a perpetual family 
> settlement, unless the gift to charity is substantial, and not merely 
illusory (s). “ If a man ^ere to settle a crcre of rupees., and 

provide ter,for the poor, that would be at once recognized as illusory. 
It is equally illusory to make a provision for the poor under which 
3 they arc not entitled to receive a rupee till after the° total ex¬ 
tinction "of a family; possibly J not for hundreds >of years; 
possibly not until the property had vanished away under the 
wasting agencies of litigation or malfeasance or misfortune ; 
certainly not as long as there exists on the earth one of 
those objects whom the donors really cared to maintain in 
a high position ” (<).. j The test in all these cases is whether 
the property is in substance dedicated to charitable purposes, or 
whether it is ’dedicated substantially to the maintenance, and 


CO The decision to the contrary in ■‘Amrutlal v. Shaik Hussein (188^) 
11 Bom. 493 is no longer law : 3ee Abvl Fata Mahomed v. llasamaya (1894) 
22 Cal. 619, at p. 633. 

(£) Abul Fata Mahomed v. llasamaya (4892) 22 Cal. 619, 634 ; L.E. 
22 LA. 76. 'T J 
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aggrandizement of the family estates fo; family purposes. In the 
latest Privy Council case on the subject, where the question^ was 
whether a document purporting to be a i vakfnama was a valid deed 
of waif, their Lordships observed : “ <lt Will be so, if the effect of 
the deed is to give 'the property in substance to charitable uses. 
It will not be so, if the effect is to give the property in 'sub¬ 
stance to the [settlor’s] family ” («). * 

•• ’ c . 

130. Effect of failure of .family trusts upon 
religious charitable trusts. —It has been held by the 
High Court of Calcutta that when a ivakf contains 
provisions for the benefit of the settlor’s family, and 
there is also a concurrent gift to charity, the failure 
or the family trusts by reason of the gift to charity 
being illusory, does not involve the failure of the gift 
to charity. 

Illustration. 

A Mahometan executes a deed purporting to be a wakfnama providing 
for the payment of Ks. 75 per annum out of the income of the property to 
the poor, and Us. 400 per annum to his children and their descendants 
“from generation to generation.” Here the gift to charity is illusory by 
reason of its smallness. The family trusts therefore fail, but the gift to 
charity is valid, llikani Miya -v. S/iuk Lai (1802) 20 Cal. 116, 101, 225. 
[See also Mahomed Aksanulla v. Amarchavd Kvndu (1889) 17 Cal. 198, 
511, L.R. 17 I.A.28], 

The present section relates to the question of the validity of a 
concurrent gift to charity, when the family settlement fails by 
reason of the gift being illusory. It does not make any mention 
of the effect upon the ultimate gift to charity, under similar circurn* 
stances. It is submitted that since the decisions set. out in the 
preceding section, the failure of intermediate family trusts must be 
taken to involve the failure of the ultimate charitable or religious 
trusts. Thus in ill. (a) to the preceding section, the whole settle¬ 
ment, it is submitted, is void, including the ultimate gift to charity. 
No doubt, the judgment of West J. in Fatmabibi v. Advoc-Ute - 
General (v) points to a different conclusion, but it must be re 

menibered that the judgment in that case proceeded upon the 

( 


w* 


(m) Mnjib - iho-nima v. Abdyf liahim (1900) 23 All, 23 All. 233, 242. 
(#) (1881) 6 Bom. 42. 1 
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theory, no longer tenable, that “if the condition of an ultimate 
dedication to a pious and unlawful purpose he specified, the wakj 
is not made invalid by an intermediate settlement on the founder’s 
children and their descendants.’ , TJjat this is no longer lay will 
be seen from the decision of the Privy Council set out in ill. (a) 
to the preceding section. 

Oj Mutawalis or Managers of endowed Property . 

3 *) 

131. Who may be mutawali. —A dedicator may 
appoint himself (w) or any other person, even a female 
(x) or a non-Moslem, (y), to be tnutaumJi l of wakf 
property, provided the person so appointed is of 
sound mind an$ not a minor (z). t 

But where the wakf involves the performance of 
religious duties, such as the duties of a sajjada-nashin 
(spiritual preceptor), a muezzin (crier), or a kliatib 
(Koran-rcader), neither a female ( a) nor a non-Moslem 
(b) is competent to perform those duties, though 
they nia> perform such of the duties attached to the 
wakf as are of a secular nature. > 

132, Appointment of new mutawalis. —When¬ 
ever any person appointed a mutawali dies or refuses 
to act in the trust, or is removed by the Court, and 
there is no provision in the deed of wakf regarding 
succession to the office (c), a new mutawali may be 

appointed by— 

. . ) 

(a) the founder of the wakf\ if he be alive ;’or 

(b) his executor, if any ; and if there be J no 
executor, by 3 


-)(//•) Advocate-Genera 1 - v. Fatima (1872) 9 RH.D.L. 19. 

(O Wahid AH v. Ashruff Ilossain (1882) 8 Cal, 782. 

(y) Ameer Ali, Vol. 1, 848 j 

00 See Pisan* v. Ahdoo\ Karin (1891) 19 Cal 203. > 

CO flu* min, Beebee v, Hussain 'Slier if (1868) 4 M. II. C. 23; l hr am- 
hi hi v. Hussain Sheriff (1880) 3 Mad. 95. •> 

(h) Ameer AH, Vol. 1. 348. > 

C') A dvocat e»Ge Herat v. Fatima (1872) 9 B. H. C. 19. ; 1 
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*(c) the Court; provided that tTie Court should not 
appoint a stranger, so long as there is any member Q& 
the founder’s family ^n existence qualified to hold the* 

office. * % \ ; f M . .-Mr 

Baillic, 598. ' r ,, 

m r 

133. Office of mutawali not transferable 
inter vivos. —A mutawali cannot, transfer his office 
to another in his lifetime, '*■ 


Bailjie, 594. It Wits so held by the High Court of Calcutta in 
Wahid Alivt Ashruff Hussain (1882) 8 Cal. 732. But the rule 
is qualified ip, the Fatwa Alumgiri by the clause; “unless the 
appointment of himself were in the nature of. a general trust.” 
This clause, as pointed out l>y Mr. Justice Ameer Ali, was not 
brought to the notice of the Court in the Calcutta case. It would 
appear from certain passages quoted by that learned writer that 
the powers of a mutawali are general, when the founder has 
transferred all his powers the mutawali in general terms, as 
when he says, “you shall be in mg place with reference^to this 
walj in which event the mutawali may transfer the office to 
another person in his lifetime* 

134. Mutawaii may appoint successor by ( will.— 

When there is no provision in the deed of wakf 
regarding the devolution of the office of mutawali ’, 
the mutawali for the time being may nominate a 
successor by will; but such appointment cannot be 
made, if the founder is alive, or if he has left an 
executor competent to make the appointment. 

Baillic, 594. 

135. Mutawali cannot mortgage or sell. —A 

mutawali has no power, without the per mission of 
the Court, to mortgage, sell, or exchange, the wakf 
property or any part thereof. 

f x * . c 

■Baillie, '595, 59fi ; Ameer Ali, ‘ 370, 371. A debt contracted 
by the mutawaii, without the sanction of the Court, is his personal 
debt, ever> though it may have been contracted for necessary 


C 
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purposes, such as for repairs of the property or for payment of 
taxes. 

'i M ■> 

136: Power of mutawali to grant leases: —A 

mutawali > should not lease wakf property, if it be 
agricultural, for a term exceeding three years, and 
if non-agricultural, for a, term -exceeding one year, 
nor without reserving the best rent that can be 
reasonably obtained. But a lease for a longer term 
may be granted with the permission of the Court, 
even though the founder may have expressly directed 
not to grant such a lease (Baillie, 596, 597). 

137. Allowance of officers and servants. —The 

mutawali has no power to increase the allowance of 
officers and servants attached to the endowment, but 
the Court m&y in a proper case increase such allow¬ 
ance. 

Ameor Ali, Yol. 1, 369. 

138. Remuneration of mutawali. —If no provision 
is made by the founder for the remuneration of the 
mutawali, the Court may fix a sum not exceeding 
one-tenth of the income of the wakf property ( d )• 
And if the amount fixed by the founder is too small, 
the Court may increase the allowance, provided it 
does not exceed the limit of one-tenth (<?). 

139. Removal of mutawali— a 5 mutawali may 
be removed by the Court on proof of misfeasance or 
breach of trust, or if it be found that he is otherwise 
unfit to hold the office, though the founder may have 
expressly provided that the mutawali should not be 
removed m any case. But the founder has no 
power to remove a mutawali , unless he has expressly 
reserved such power in the deed of wakf 


(d?) Mohiuddin v. Sayiduddin (1893) 20 Cal. 810, 821. _> 

fo) ameer Ali, Yol. 1, 869. 
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Baillie, 597^ 598 ; Hidait-oon-nissa v. Syud Afzooi Hossein 
(1870) 2 N.W.P. 420. Even the founder, when he holds the 
office of •; nutawali , may be removed by tfoc Court on *ny of the 
grounds specified above. 

( 

Miscellaneous . r 

140. Public' mosques:— Every Mahomedan is 
entitled to enter a mosque dedicated to God, whatever 
may be the sect or school to which he belongs, and 
to perform his devotions according to the ritual of his 
own sect or school. But it is not certain whether a 
mosque appropriated exclusively by the dedicator to 
any particular sect or school can be used by the 
followers of another sect or school. 

Ata-Ullah v. Azim-Ullah (1889) 12 All. 494; Jangu v. 
Ahmad- Ullah (1889) 13 All. 419 ; Fazl Karim v. Maula Bahsh 
(1891) 18 Cal. 448, L. R. 18 I. A. 59. 

In the first of these cases, it was held by the High Court of 
Allahabad, that a mosque dedicated to God is for the use of all 
Mahomedans, and cannot lawfully be appropriated to the use of 
any particular sect. This ruling was referred to by their Lord- 
ships of the Privy Council in Fazl Karim's case, but they declined 
to express any opinion upon it, stating that the facts of the case 
before them did not properly raise that question. The point 
cannot therefore.be said to be quite settled. But when aMbsqneis 
not appropriated to any one sect, there seems to be no doubt that 
it can be used by every Mahomedan for the purposes of worship 
without distinction of sect. Thus a Shafei may join in a 
congregational worship, though the majority of worshippers in the 
congregation maybe Hanafis ; and he cannot be prevented from 
taking part in the service, because according to the Shafei practice 
he pronounces the word amin (amen) in a loud voice, and the 
Hanafi practice is to mutter the word softly. 

141. Personal decree against mutawali.— 

Neither the whole corpus, nor any specific portion of 
^ the corpus of wakf property, can be attached and sold 
in execution of a personal decree against themutawali, 

4 t . 

i 

t 
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> because there may be a margin of profit coming to him 
after the performance of all the religious* duties. 

Bisheis Chand v. Midir llossein (1887) 15 Cal. 329 f L. R. 15 
I. A. 1. It was contended on beliall of the. decree-holder in the 
abbve case that as some surplus always remained in the hands of 
the trustee after the 'performance of the religious duties, »he, the 
decree-holder, was entitled to attach so much of the corpus of the 
property as was represented,by the surplus income .• But it was 
held by their Lordships of the Privy Council, confirming the 
decision of the Calcutta High Court, that* “ the corpus* of the 
estate cannot be sold, nor can any specific portion of the corpus 
of the estate be taken out of the hands of »the trastee because 
there may be a * margin of profit coming to him after the 
performance of all the religious duties/’ 

Nor can the office of mutnwali be attached in execution of a 

i 

personal decree against the mutawali (/). But the surplus profit 
remaining in the, hands of the mutawali for his own benefit 
may probably be attached ; see Bisheh Chand*s case. 


(/) Sec Sarkum v, Hahimau Buksh (1H96) 24 Cal. 83, at p. 91. 
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CHAPTER X. 


t 

Pre-emption. | 

i-». r 

[It has been seen in Chapter I, that the Mahomedan Law is to 
be administered by the Courts'- of British India in the case of 
Mahomedans in certain matters onli,, and that in other cases, or in 
cases not provided for by any other law for the time being in force, 
the Courts m*e to act according to justice, equity, and good 
conscience. “Pre-emption” is not one of those matters, but in 
the Pavjab and in Oudh it is regulated by some “other law,” 
namely, the Panjab Law Act, 1872, as amended by Act XII of 
1878, and the Oudh Laws Act, 1876, which apply toMahomedans 
as well as non-Mahomeuans. In other parts of'British India, the 
Mahomedan law of Pre-emption is applied to Mahomedans as a 
matter of “equity, justice, and good conscience,” except in the 
Madras Presidency where it is not recognized at all, on the ground 
that it places a restriction upon liberty of transfer of property, 
and is therefore opposed to equity and good conscience (^). But 
the Mahomedan law of Pre-emption is not limited in itg application 
to Mahomedans only. It is applied to Hindus also in Bahar ( h ) 
and in Gujarat (e), as being th(f customary law of those places. The 
explanation lies in the fact that under the Mahomedan Law, non- 

*■ <7 r 

Mahomedans are entitled to exercise the right of pre-emption 
equally with Mahomedans (Baillie, 473), and during the 
Mahomedan rule in India, claims for pre-emption were entertained 
whether they wero prefered by or against Hindus. In this wise, 
it came to be the customary law of those places. But the law of 
pre-emption as applied to Hindus in those places is the Hanati 
law, for it was that law that was applied to them during the 
Mahomedan rule, as the Mahomedan sovereigns of India were 
Sunnis of the Hanafi sect. J 1 

142. “Pre-emptioif ’ defined. —The right of shajjti 
or pre-emption is a right which the owner of certain 


(g') Ibrahim, Saib v. Mum Mir Tlkin (1870) 6 M. H, C. 26. 

( h ) Fakir Mi wot v. Emambakslt (1863) B. L. R., Sup. Vol, 85. 

(i) Gorfhandas v. Prankor (1869) 6 B. H. C., A. C. ? 263. 
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immovable property’ possesses to acquire by purchase 

t certain otjier immovable property whioh has been 

sold to another person. 

\ * , * * 

Hcd. o47 ; Baillie, 471 ; Gobinrt DayaUv. Inayutullak "^1885} 

7 AH. 775* 700. 

t 

143** Who may claim>pre-smptiuii.-—The foll6wing 
three classes of persons, “and no others, are entitled 
to claim pre-emption, namely, 

(1) co-sharers ; * . 

(2) “participators in the appendages”; and 

(3) owners of adjoining immovable property, 
but not tenants (j ), nor persons in possession 
of such property without any lawful title (&). 

The first class excludes the second, and the second 
excludes the thii*d. But when there are two or more 
pre-emptors belonging to the same class, they are 
entitled to equal shares of the property in respect 
of which the right is cl aimed. * 

Exception. —“The*right of pife-emption, on the 
ground* of vicinage, does not extend to estates of 
large magnitu.de [ such as villages and zamindaris], 
but pnly to houses, gardens, and small parcels of 
land” (ly. 

Illustration *. * * 

» • 

Cl) A, who owns a piece of land, grants a building-lease of the land to 

B. B builds a house on thii land, and sells it to C. A is not entitled to 
pre-emption of the house, though the land on which it is built belongs to 
him, for he is neither a co-sharer, nor a participator in the appendages of 
the house, nor an owner of adjoining property: Pershadi Lai v. Irxhad All 
(1870) 2 N. W’ P. 106. 

* t _ 

if) Goo man Sing v. Tripgol Sinq (1867) 8 W. R. 487. 

(Jfe) Bekaree Ram v. Shmibkudra (1868) 9 W. R, 455. - * 

(Z) Mahomed Hosoein v. Mohsin -A/m(1870) 6 B. L.*R. 41, 60; Abdul 
Rahim v. Kharag Singh (1892) 15 All; 104. * * • 
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(2) A owns a house which he sells to B. M f owns a house towards the 
north of A’s house, and is entitled to a right of way through that house. 
N owns a house, towards the south of A’s house, separated from A’s house 
by a party wall, and having ^ right of support ^om that wall. Both M 
and N c^yim pre-emption of the house sold to B. Here M is a participator 
in the appendages, whiled is merely a neighbour, for the right t of collateral 
support is notan appendage of prop3rty. M is therefore entitled to pre¬ 
emption in preference to N: see Banrhoddgs v. Jvgaidas (1899)24 t Bom, 414* 

Bote —In the above illustration, the house owned by M is a dominant 
heritage, and thg'pre«empted house is a servjent heritage, for M has a right 
of way through it. But M would none the less be a “participator in the appen¬ 
dages,” if the pre-emptef. property was the dominant heritage, and his 
property was the^servient heritage: Chand Khan v. Aaimat Khan (1869) 3 
B.L.R., A.C. 296. And would also be a “ participator,” even if both his 
and the pre-empted projfcrty were dominant tenements having a right of 
easement as against a thirdoproperty : Makatah Sing Bamtahal (1868) 

6 B.L.R., at p. 43. 

(3) A, B, and C are co-sharers in a house, A’s share being one-half, B’s 
share one-third, and C’s share one-sixth. A sells his share to M. B and 43 are 
each entitled to pre-emption of one-fourth, without reference to the extent 
of their shares in the property: Baillie, 494; see al .o . Moharaj Singh v. 
Bheechnk Lai (1866) 3 W.R. 71. ° 

Hed. 548-550; Baillie, 47G-480, 494, 495. The right of 
pre-emption cannot be resisted on the ground that the pre-emptor 
was not^n possession at^the date of the S^it. It is oivnership and 
not possession, that gives rise to the right (m). <v , 

When pre-emption is claimed by two or more persons on the 
ground of participation in a right of way, all the pre-emptors have 
equal rights di though one of them may be a contiguous neighbour^). 

The reason why the right of pre-emption cannot be claimed 
when the.contiguous estates are of large magnitude is that the law' 
of pre-emption “ was intended to prevent .vexation to holders of 
small plots of land who might be annoyed by the introduction of 
a stranger among them. ,: 

Shiah Law —By the ShiahTaw the only persons whe are entitled 
to the right of pre-emption are co-sharers: Baillie 175-177; Qurhan c 
v. (Mote (1899) 22 All. 102. 

c * 

__ 2 _ L _----- 

w 

(w)' - Sabina Biht v. Amiran (1(°88) 10 All, 472. f 

fjl) KarintBdhhsh v. Khnda Bah hah (1894) 16 All. 247. 

< 

r 
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144. Sale alone gives rise to pre-emption.— The 

right of pre-emption arises only out of a valid (o) 

* and complete (p) sale. It does not ariscsout of gift, 

sadaka (pious gift), 'wakf, inheritance, bequest (y), 

or lease even though in perpetuity (r). Nor* does it 

arise out of a mortgage even though it may be by 

way of conditional sale («).* 

* ■> •* . ^ • 

Explanation /.— A transfer di immovable property 
by a husband to his wife in consideration a sum of 
money’due to her as dower is a sale ( t ). 


Explanation II .—It has been held by, the* High 
Court of Allahabad, that although the rules of the 
Mahomedan Law of Sale have beeq superseded by the 
provisions of the Transfer of Property Act, 1882, 
the question whether a sale is valid and complete so 
as t<# give rise to a right of pre-emption is to be 
determined by applying the Mahomedan Law, and 
if there is a colnplete sale linger that law, although 
not rqider the said Act, the right of pre-emption will 
arise (?/j. 


) Illustration. 

A agrees to sell his house td’B for Rs. 300, Repays the pureha.^-money, 
and oblax*ns possession of the house. The sale is complete under the 
Mahomedan Law so as to give rise to a right of pre-emption, though a 
sale of immovable property of the value of one hundred'rupees and up¬ 
wards ean only be made under the,, Transfer of Property Act b}* a re¬ 
gistered instrument: Janhi v. Glrjrulat (1885) 7 All. 4$2. 


145 Ground of pre-emption* to continue up 
to decree. The right in which pre-emption is 
claimed,—whether it be co-ownership, or participation 
in appendages, 0 £ vicinage—must exist not only at 


(o') lied. 560 ; Baillie, 472. 

* ( i?) Hed. 550 ; Baillie, 472. 

(q) Baillie, 471. 

(r) Dewanutulla v. Kazan Molki (1887) 15 Cal. 184. 

(•') Gunlial v. Tehnara ijan (18*45) B.L.H., Sup. Vol, 166. 

( t ) Flila All v. Muzaffar All (is S2) 5 All. 65. 

(u) Nqjm-un-nissa v. Aia'ib All (190^) 22 All. 313. > 





136 


MAHOMEDAN LAW 


the time of the sale, but at the date of the suit for 
pre-emption (v), and it must continue up to the time 
the decree is f made (id). But it is, not necessary that 
the right should be subsisting at f the time of the exe¬ 
cution of the decree (<r). f * 

Thus if a plaintiff, 0, who claims pre-emption as owner of < a 
contiguous property, sells the property to another person, though 
it he after the date of the suit, lie well not be entitled to a decree , 
for he does not then belong to any of the three classes of persons 
to whom alone the right of pre-emption is given by law,; see s. 
143, above. But onoo a decree is made, the plaintiff does not 
forfeit the right of being put into possession of the pre-empted 
property in execution of the decree, although he may have alienated 
his property before execution. It need hardly bp mentioned that 
a plaintiff does not forfeit his right of pre-emption merely because 
he had on a previous occasion mortgaged his own property on 
which his right of pre-emption is based (y). < r 

146. Doubt as to whether the buyer should be a 
Mahomedan. —It is not ‘necessary, according to the 
Allahabad decisions, that the buyer should be a 
Mahomedan ( 2 ): according to the Calcutta rulings, it 
is necessary that the buy el should be a Mahomedan 
(a). Ihit both the thigh Courts are agreed that the 
seller and the pre-emptor should be Mahomedans ( b ). 

The vendor should be a Mahomedan. Hence no right of 
pre-emption ckn be^ claimed by a Mahomedan when the vendor is a 
Hindu or European, though the sale may have been made to a 
Mahomedan. 4 < 


(r) Janki Prasad v. Ishar Das (1899) 21 Alii 374. 

(m>) It am Go-pal v. Piari Lai (1899) 21 All. 441. „ 

(sc) Ram Sahaix. Gaya (1884) 7 All, 107. 

( y) Ujagar Lai v. Jia Lai (18S3) 18 All. 382. ^ c, , 

(z) Gobind Dayal v. Inayatullah (1885) 7 All. 775. 

(a) Kudratulla v. Mahini Mohan (1869) 4 B. *L. R. 134. 

( b) c Dtvarka Das v. JIvsain Bakhsh (.1878) 1 All. 564 (Hindu vendor); 

Poor no Singhx. Hurry churn (1872) 10 t »B..L. P. 117 ( European vendor); 
Qurban v. Chote (1899) 22 All. 102 (Shiah pre-emptor against Sunni vendor 
and Supni vendee). < ^ 
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The pre-emptor al 80 should he a Mahomedan, for if he is a 
Mahomedan, and he subsequently wants to sell the pre-empted 
property, he hi bound to offer it to his Mahomedamneighbours or 
partners before be can se^l it to a stranger., But a non-Mahomedan 
is not subject to any such obligation , and he can sell to payone 
he likes. The law of pre-emtion contemplates both a right and 
an obligation, and if a*non-Mahomedan were allowed to pre-empt, 
it would tfe allowing him tbe^ rigid vritho'Ut the corresponding 
obligation. This is the principle underlying the decision of 
Allahabad High Court in Qurban’s case (c), where is was held 
that a Shiah Mahomedan could not maintain a claim for pre-emption 
based on the ground of vicinage when the vendor is a Sitnni. The 
decision was based on the ground that by the Shiah law a neigh * 
hour , as such, has no right of pre-emption, and that if be were 
allowed to pre-empt, he might sell his house to anyone he liked, 
and his Sunni neighbours could not successfully assert any 
right of pre-emption against him. 

The vendee also, according to the Calcutta decisions, should be a 
Mahomedan. Hence a Mahomedan nannot obtain pre-emption of 
property, sold by a Mahomedan to a Hindu. According to that 
Court, the right of pre-emption is not a right that attaches to the 
land, but it is merely a personal > right. If it were a right 
attaching to the land , it nri^nt be claimed ?ven against a Hindu 
or any other non-Mahomedan purchaser. “ We cannot, ... in 
justice, equity and good conscience decide that a Hindu ,purchaser 
in a district in which the custom of pre-emption does not prevail 
as amongst Hindus, is bound by Ihe Mahomedan* law*, which is 

not hie law, to give up what he has purchased ” to a Mahomedan 

«!> 

pre-emptor. > , 

On the other hand, it has been held by the Allahabad High 
Court thatitisnot necessary that the vendee should be a Mahomedan, 
and that pre-emption can therefore be claimed even against a 
Hindu purchaser. According to that 'Court, a Mahomedan owner 
o2 property is under an .^obligation imposed by the Mahorbedan 
law* to offer the property to his Mahomedan neighbours or partners 
before he can ^ell it to a’strangerj and this is an incident of 1 * his 
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property, which attaches to it whether the vendee be a Mahomedan 
or a non-Mahomedan. 

• 

147. Pre-emption in case of Sale to a* Shafee.— 

Whence sale is im.de to one of several s ha fees (per¬ 
son s^n titled to pre-empt), the other shafees are not ero 
titled, according to the decisions of the Calcutta High 
Court, to claim pre-emption against him. liut when 
the sale is made to a shafei and a stranger, and the 
property skidds conveyed to b^th the purchasers as a 
whole for one entire consideration, other * shafees 
belonging to the same class Its the shafee -purchaser 
are entitled to claim pre-emption, to the same extent 
as if the sale were made to a stranger. 

c n 

t> o 

The same rule was followed by the High Court of 
Allahabad up to the year 1896, but in recent cases it 
has been held by that Court that even when thfr sale 
is made to a shafee alone, other shafees belonging to 
the same class as the ^m/cd-purcliasbr' arc entitled to 
claim pre-emption of their share against him. c 

Illustrations. 

Calcutta decisions. 

(a) vL, B and 0 are co^sbarers in certain'"lands. A sells his share to B. 

C has no right to claim pre-emption as to the whole or any p&rt of the 

share sold : Lalla Nowbut Lall v. Lalla Jewan Lull (1878) 4 Cal. 831. 
c c 

(b) A, B, and C are co-sharers iu certain lands. A sells his share at 

lts.1,000 to K and^S. It is declared In the sale-deed that two-thirds of the 
share is to be for B, and one-third for S. C is entitled to claim pre-emption 
of the whole share sold <oy A, and not only of the one-third declared to be 
for S : .S 'alifjra/n v. llaghuhardyal (1887) 15 Cal. 224. [Though the 
shares are here defined, the amount of purchase-money contributed by each 
vendee is not. If the price paid by each had been specified, C ( it seems) 
would only be entitled to claim pre-emption of the one-third sold to S by 
offering to pay the price paid by him.] 

C ^ 

Allahabad decisions. ‘ e 

(e) A, B, C, and D own each a house situatetin a private lane commofi 
to ^11 the four houses. A sells his house to B. Here B, C, and D are “pai ici- 
patow in the appendages” of the house sold ,y he appendage*being the right 
ofsva[" and C and D are each entitled to claim pre-emption of a third of 
the‘house even though the salecis t made to a shafee alone without any 
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stranger being associated vvitbjhim: Amir Hasan v. Rih im Bakhsh (1807) 
1>9 All; 466 Abdullah v. Amanat-ullah (1899) 21 All. 292. 

The decisions referred to *n the section are set out ^n the illus¬ 
trations. The ground of the Calcutta decijions may thus be stated 
in the words of Garth, 0. J.: “ The Object of he rule [of^pre- 
emption] ... is to prevent the incqnven ience which may result 
to families and communities froiy the introduction of a disagree¬ 
able stranger as a coparcener or i'?ear neighbour. But it is obvious 
that no such annoyance can result from a sale by ,on$, coparcener 
to another*.’’ ’The recent Allahabad decisions proceed upon the 
broad ground that the rule laid down in the Hcdaya that ‘‘when 
there is a plurality of persons entitled to the privilege’ of shaffa , 
the right oi‘ all is equal ” ( see s. ante), is muol\ applicable 
when the purchaser is a person having the jyght of pre-emption 
as which he is a stranger. 


14JB- Necessary forms to be observed. —A person 
who would otherwise be entitled to the right of pre¬ 
emption cannot .claim the right, unless 


(1) he has declared his intention to assert the 
right immediately on receiving information of the sale 
(I talab-i-moLcasibat ); and unless 

(2) he has with the least practicable delay affirmed 
the intention, referring expressly to the previous 
talab-i-mowasibat (d) : and made a formal demand 


(a) in the presence of the buyer or the seller, or 
on the premises in dispute, and 

(b) in the presence of witnesses ( talab-i-ishhad ). 


Explanation 1. —The talab-i-ishhad may be per¬ 
formed by a manager or duly authorised agent of 
the pre-emgtor ( e); and when the pre-einptor is at a 


4 > 

(d) livjjub Ali v. Chundi. 6Viwr»(lS90) 17 Cal. 543; Mubarak Husain 
v. Kaniz Bano (1904) 27 All. 1G0. 

( e ) Abadi Begam v. Inanl Ik gam (1877) 1 All. 521; All Muhammad v. 

Muhammad (1896) 18 All. 309. See,also Jfarihar v. Shea Prasad (188J) 7 
All. 41, where it was held that the pre-emptor is bound fcy the acus apd 
omissions of his agent. * . , 
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distance, it may be made by me&ns of a letter (/ ). 

Explanation II .—If the talab-v-isfihad ^performed 
in the ^presence of the buyer, it,is mot necessary that 
the buyer should then'be actually in possession of the 
property in resp‘ect of which pre-emption Is claimed 
(g). 

W ' * c f f c 

Hed. 550, 551; Baillie, 481*487. It is stated in the Hedaya 
(p. 550) that “the right of shaffa is ljut a feeble right, as it is the 
disseising of another of his property merely in order tb prevent 
apprehended inconveniences” (see notes to s. 147, above). Hence 
the formalities most be strictly complied with, and there must be 
a clear proei of tke observance of those formalities (/<). The 
talab-i-mowasibat (immediate demand) should Ire made as soon as 
the fact of the sale is known to the claimant. A delay of 
twelve hours was held in an Allahabad case to be too long (i). 
And it was held in a Calcutta case that where thd pre-empfor, on 
hearing of the sale, “entered his house, opened his chest, took 
out Rs. 47-4 ” (evidently to*tender the amount to the buyer), and 
then performed the tafah-i-mowasibat , he was not t entitled to 
claim pre-emption, for the delay was quite unnecessary (y); see 
next section. It is not necessary to the validity of talab-i~ 
mowatfChat , that it should be performed in the presence of 
witnesses. But it is of the essence of talab-i-ishhad (literally, 
invoking fitnesses), that it should be performed^ before witnesses 
(7 j). It is also absolutely necessary that at the time of making 
tlie demand, reference should be made to the fkct of the 
talab-i-mowasibat having been previously made, and this 
necessity is not removed by the fact that the talab^i-mowasibat, 
was also performed in the presence ,of witnesses, and that 
the * witnesses to the tal’ab-itshahhd .are the same ( l ). The 


(f) Syed Wajid v. Lalla Rcfimman (1869) 4 B.L.R, A. C. 139. 

( g ) <18 All. 309, supra. 

(Ji) Jadu Smn v. Jtajkumar (1870) 4 B. l/b., A. C. 171. 

CO Ali Muhammad v. Taj Muhammad (187,6) 1 All. 2f}3« 

Jar fan Khan v. Jobbar J/efl r /i(l884)'10 Cal. 383. 

(hf ^adu Sinp v. Rajkumaf (1870) 4 B. L. R., A. C. 171. 

(i) Mubarak Husain v. Kaniz Bano (1904) 27 All. 161. 
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requirements of a talab-i-ishhad would be complied with, if the 
pre-emptor were to state in the presence of the render or the 
vendee, or on the land sqld, and in the presence of witnesses : * 4 l 
have claimed pre-emption ; I still clam it; bear witness therefore 
to the fact” (.n). 

-> 

149. o Tender of price not essential.— It m not 

necessary to the validity of a claim of pre-emption 
that the pre-emptor should tender the prise at the 
time of °the talab-i-ishhad; it is sufficent that he 
should then declare his readiness and willingness to 
pay the price stated in the deed of sale, or, 1 if he has 
reasonable grounds to believe that the price named 
in the sale-deed*>is fictitious, such sum as the Court 
determines to have been actually paid by the 

buyer (?z). 

) • 

150. Extinction of right on death of pre-emptor.— 

The right of pre-emption is ^extinguished on the 
death , of the pre-emptor, and if a suit has been 
instituted ‘by the pre-emptor to enforce the right, 
the suit will abate on his death. 

Baillie, 499, 530; Muhammad Husain ' v. Niamat-un-Nissa 
(1897) 20 All > 88. See Code of Civil Procedure, s. 361. 

151. Right lost by acquiescence. —The right of pre¬ 
emption is lost if the pre-emptor enters into a com¬ 
promise with the buyer, or if he otherwise acquiesces 
in the sale (o). But a mere ofier by a pre-emptor to 
purchase from the buyer at the sale-price, made 
with the object of avoiding > litigation, does not 
amount to an acquiescence ( p ). 


; J 3 

(/«) Macnaghten, p. 183. > 

(w) Heera Lall v. Moorut Loll (1869) II W. R. 275 ; Lajja Prasad 
v. Debt Prasad (1880) 3 All. 236; Karim Bakhsk v. Khuda Bakhsh (18C4) 
16 All. 247, 248. 

1 A ) 

(o) Habib-un-nnsa v. Barkat AH (1886) 8 All. 275. '• -• 

\ - > 

00 Muhamad Nasir-ud-din v. Abdul Aasa/i (1894) lo All. 300; Mu¬ 
hammad Yunus v. Iluhammad Yusuf (1897) 19 All, 334. J ^ 
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152. Right not lost by refusal of offer before 
sale. —As the right of pre-emption accrues after the 
completion of a sale, it is not •lo'st by a refusal to 
purchase when ,the ofter' is made to the pre-emptor 
before the completion of,the sale to another ( q ). « 

1*53. Suit fcr pie-fcmpJKon. —'Every suit® for pre¬ 
emption must include the whale of the property 
subject to pre-emption conveVed by one transfer (r)~ 
But a person entitled to the right of pre-emption is 
not boulid to claim pre-emption in respect of all the 
sales whiph mjiy be executed in regard to the pro- 

perty («)• 

The principle of denying the right of pre-emption except as 
to the whole of the property sold, is that by splitting up the 
bargain the pre-emptor would be at liberty to take the best 
portion of the property and leave the wopt part o£ it with the 
vendee (t). “The right o£ pre-emption was never intended to 
confer such a capricious choice upon the pre-emptor”j(w). t 

Limitation. —A suit tb enforce a right of pre-emption must be 
instituted within one year from the t? c ue when the purchaser takes 
physical possession of the property, or, where the subject of the 
sale does not admit of physical possession, when the instrument 
of sale is'registered (Limitation Act, 1877, £>ch. II, art. 10). 
When the*, person entitled to pre-emption is a minor, the right 
may be claimed on his behalf by his guardian, and the suit must 
be instituted within the aforesaid period. The right of^pre-emption 
is extinguished after the expiration of the period of limitation, 
and it cannot be claimed^ by the mifior on attaining majority 
(lied. 564), notwithstanding (it seems) the provisions of s, 7 of 
the Limitation Act. The same rule would seem to apply in the 
case of persons suffering from any other lega*l disability, such as 
lunacy or idiocy. t ‘ 

( fi ) Abadi Begam v. Inam Began :■ (1871) 1 All. 521. ' 

Durga Prasad v. Munsi (1884) 6 All. 423. t 

v Amir Hits an v. Rahim tfafyksh (1897) 19 All. 466. 

(f) Sh&jbharos v. Jiach Bad (1886) 8 All. 462. 

(A 6 All. 423, at p. 426. 
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. Fprm of decree. —See Code of Civil Procedure, s. 214. The 
rights of ownership vest’in, the pre-emptor when the payment of 
the pre-emption price ig paid in accordance with the ternjs of the 
decree, and he is therefore entitled »to*the mesne profits frc/Cn the 
date? of payment, though he may not have obtained possession till 
some time,after: Dedkinandan v. Sri Ham (1889) 12 All.. 234. • 

See also Wazir Khan v. Kale Khan (1898) 1?> All. 126. 

» • » 

154. Legal device* for evading pre-emption.— 

When it is apprehended that a claim,for pre-emption 
may he advanced by a neighbour, the vendor* may 
sell the whole of his property excluding a portion, 
however small, immediately bordering on {he neigh¬ 
bour’s property, and thus defeat the neighbour’s 
right of pre-emption. 

Hedi 563 ; Baillie. 505. 
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CHAPTER XI. 

e ' 

Marriage, Dower, Divorce, & Parentage. 

« , * 

, A.— Marriage. r 

r e 

155. ‘‘Marriage” def ined. —Marriage is a contract, 
which has for ifs object the procreation end the 

legalising of children. 

c * 

Fed. 25; Baillie, 4. Marriage under the Mahomfldan law 
being merely a contract, it is necessary that there should be 
‘‘freedom 6f contract.” Hence a marriage brought about under 
coercion or r fraud may be set aside at the instance of the 
paity whose consent was so caused, (Baillie, 4). 

156. Who may contract a marriage. —Every 
Mahomedan of sound mind, who has attained puberty, 
may enter into a contract of marriage. 

( t i 

Puberty is presumed, in the absence of evidence, 
on completion of the age of fifteen years. < * 

Baillie, 4; Hed. 529. The decision in Abdool Oahab v, Elias 
Banoo (1867) 8 W. R. 801, following probably Macnagkten’s 
opinion (p. 62), that puberty is presumed on completion of the 
sixteenth year, is obviously erroneous. / 

Note tha. the provisions of the Indian Majority Act, 1875, do 
not apply to matters relating to marriage, dower, and divorce. See 
notes to s. 78 above. 

157. Proposal and acceptance.— Whether or not 
there may have been a proposal and acceptance to 
marry at some future period (which constitute what 
is known in other systems of law as a promise to 
marry), it is essential to the validity of a contract of 
marriage that there should be a proposal and 
acceptance made at the same meeting with the object 
ot .establishing immediate * marital relation between 
the parties. And it appears that until such relation 
is established, the parties are at liberty to withdraw 
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t * 

from any promise they may have made to marry, 
and that no suit will lie for damages for breach of 
such a promise. . * » 

lied.# 25, 20 ; BailHe, 40. * * 

i • . y 

• 158.* Witnesses. —A marriage contracted without 
witnesses is only invalid, and not void. 

Baillie, 155. As to the legal effect of dh invalid marriage, see 
s. 16*7 below. * 

• . • 

15*9# * Capacity to marry. —It is necessary t6 the 

• validity of a marriage that the woman njust? not be 
the wife of another man, and that the man must not 
be the husband of four wives, that being the # full 
number of w?ves permitted by M&homedan law, 

Hed. 31 : Baillie, 27, 31. An agreement between a 

Maitomedan husband and wife at the time of marriage that the 
wife should be at liberty to divorce herself from the husband, if 
he married anotller*wife, is valid (i). 

1*60 # Marriage during iddat. —A marriage with a 
widow or a divorced woman ^before the expiration of 
the period of iddaUj which It is incumbent upon her 
to observe on the death of her husband or ontlivorce, 
is void. % 

Explanation .—The iddat of a woman "arising on 
divorce* is three courses, if she is ^ubjoct to men¬ 
struation; if not, it terminates at the expiration of three 
months from the date of divorce.* The iddat of a 
woman arising on .widowhood is four months and ten 
days. But if the woman he pregnant, the period 
of iddat does nOt terminate until after delivery. 

• Hed. Iif8, 129 ; Baillie, 37, 350-355. See s. 202, below. 

• * 

161. Difference of religion. —(1) A Mahomedan 

__ _ g ___•_ 

• % * 

({,') Poo MO Bibee v. Fyez Buksh (1874) 15 B. L. R. App. 5; Badaranmssa 

v. Majiattala (1871) 7 B. L. R. 442.^ % • * ** 


( 
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may contract a valid marriage wi£h a woman who 
believes in a revealed religion, ( that is, Chris¬ 
tianity and Judaism), but not with f an< idolatress [or 
perhaps a fire-worshipper.] ‘ But a, marriage with an 
idolatress, [or a marriage with a fire-worshipper, if 
such marriage is not lawful from the beginning], 
is not void, but merely invalid. ' 

° 5 / t O C C 

(2) The marriage of a Mahomedan female with a 
non-Mahomed'an,' whether he be< a Christian", a Jew, 
an idolater, or a fire-worshipper, is invalid, but 'not 
void. ' ( > 


Hed. 30 ; Baillie, 40 , f When either party to a marriage is a 

Christian, the marriage must be solemnized in accordance with 

the provisions of the Indian Christian Marriage Act XV of 1872; 

otherwise the marriage is void (s. 4). If the marriage is 

solemnized in accordance with those provisions, it will be valid , 

though it be the marriage of a Mahomedan female with a 

Christian. But if the marriage ip not so solemnized, it will not 

be valid, though it be the marriage of a Mahomedan male with a 

Christian woman. ' 

<1 

As to the legal effect of an invalid man age, see s. 167 below. 

, 1 V" 

162. Prohibited degrees of consanguinity.--A 

man is prohibited from marrying (1) his mother or 
his grandmother, how high soever ; (2) hit4 daughter 
or grand-daughter how low soever ; his sistdr 
whether full, consanguine, or uterine : (4) his niece 
or great-niece, how 1 low soever ; and (5) his aunt 
or great-aunt, how high soever, whether paternal' 
or maternal. o 


Hed. 27 ; Baillie, 23. 

163. .Prohibited degrees of affinity.— A man is 

prohibited from marrying (1) his wife’s mother or 
grandfnother, how high soever; t {2) his. wife’s 
daughter or grand-daughter, how low soever ; (3) the 

wife of «hi&' father or paternal grandfather, how high 

< • 




c 
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soever ; and (4) the wife of his son, or of the son’s 
son or daughters son how low soever.» 
llecj. 28; Bailee,*24-29. 

164* Prohibition on*the groand of fosterage.— 

'Fosterage is as much a bar to a lawful marriage as 
consanguinity, except* in the* ease of certain * foster- 
relations, such a§ a sister’s foster-mother, or a foster- 
sister’s mother, or a*foster-son’s sister' or a foster- 
brotfier’s sister, with whom a lawful marriage may 
* be contracted. * * 


Hed. 68, 69; Baillie, 194. 9 

» 

165. Additional prohibitions. —It is not lawful 
for a man to have two wives at the same time, who 
are so related to each other that if one of them 
hatl been a male, they could not have lawfully 
internxirried^ , 


Hed. 28, 29; Baillie, 31, 153. Thus a man is prohibited 
from maifying his wife's sister during his wife’s lifetime. The 
children of such a marriage are illegitimate and cannot inherit; 
Aizunnissa v. Karxmunrlssa (1895) 23^ Cal. 130. I*jit if the 


wife be.divorced or, dead, he may marry her sister. 

\ 

166. Effect of a valid marriage.-^-A valid 
inar/iage confers upon tfye wife the right of dower, 
maintenance, and residence in her husband’s house, 
and imposes on her the obligation to he faithful 
and obedient to her husband, and to admit? him to 
sexual intercourse.* It creates between the parties 
reciprocal rights of inheritance, but it does not confer 
on the husband any interest in the wife's property. 

• Baillie, i3; A.»y. B. (189G) 21 bom. 77, 84. 


167. Effect 6f an invalid marriage.— (l)^An 

invalid marriage, (as distinguished from a *valid 
marriage), may be fernynated by a mere repudiation 
on either side. It does ndc confer ahy rights on 
either party to inherit from the other, noi* dot ! s 


I 


150 MAHOMED AN LAW 1 < 

f 

it entitle tlie woman to dower, unless the marriage 
has been corfsummated. # ' < P 

i 

(2)< f An invalid marriage, (as distinguished from 
an illegal marriage), has this effect that children born 
during the continuance of the contract are regarded 
as legitimate. <• * « <> t c 

Baillie, 15Q, 1£7. As to which marriages are invalid,* see ss. 
158 f and 161, above. See also notes to s. 204, below, „ c 

• o Marriage of Minors . 

168. Marriage of minors. —A boy or a girl, who 
has not attained puberty, (hereinafter called a minor), 
is not competent tb enter into a contract of marriage, 
but he or she may be contracted in marriage by his 
or her guardian. 

* i> 

See notes to s. 156 above. 

< , f 

169. Guardians for marriage. —The right to 
dispose of a minor in marriage belongs successively to 
the (1) father, (2) paternal grandfather how high 
soever, and (3) brothers’ and otjier male relations on 
the father’s side in‘the order of inheritance enumerated 
in the Table of Residuaries. In default of paternal 
relations, <the right devolves upon the mother, maternal 
uncle or aunt, and other maternal relations within 
the prohibited degrees. And in default of 1 maternal 
kindred, it devolves upon tlie Government. 

Hed. 36, 39. It is doubtful whether the right to dispo.se of a 

minor in marriage is lost by*, the apostasy of the guardian from 

the Maliomedan faith. Under the Mahomsdan Law proper, an 

apostate has no right to contract a minor in marriage (Hed. 392). 

On the other hand, it is enacted by Act XXI df 1850, that no law 

or usage then in force shall inflict on anj person, who renounces 

his religion, any “forfeiture of rights or ^property,” and it was 

accA r dingly held by the High Court 6f Calcutta in Muchoo v. 

Afzuon\w ), thrfc a Hindu father is not deprived of his right to the 
< 

* — ~~r , r . 

( v0 (1866) 5 W. R.. 235. < 

t 1 ( 
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custody of his children I by reason of his conversion to Chris- 
' tiaAity. In^ subsequent case, however, decide^ by the same 
Court, but without any Reference to Muchoo's case, it was held 
that a M^homedan, vflio liad become a 'convert to Judaism, was 
disqualified by reason of his apostasy from disposing of his daughter 
in marriage (a;). In a recent Bontbay case, it was held, following 
Muchoo's fcase, that a Hindu eonvett t$> A^ahomedanism Was not 
disqualified from giving his son*in adoption to a Hindu (>/). It is 
submitted that the right tb contract a minor In Carriage is a 
“right’* within the meaning of the above Act^ and that the decision 
iA Muchoo's case, followed in the Bombay case, is the.corrtjct one. 

170. Marriage brought about by fatherland grand= 
father. —When a minor has beep disposed of tin 
marriage by the father or father’s father, the 
contract of marriage is valid and binding, and it 
cannot be annulled bv the minor on attaining puberty. 

Hed. 3F ; Baillje,,50. 

171 Marriage brought about by other guardians. — 

When a ihatriage is contracted for a minor by any 
guardian other than the father 4 or father’s father, the 
minor has the option fof’repudiating the marriage on 
attaining v puberty. This is technically called the 
“option of puberty.” 

The right of repudiating the marriage is lost, in 
the case of a female, if she has remained silent after 
attaining puberty. But in the casxj of a male, the 
right continues until he has ratified the marriage 
either expressly or impliedly as by payment of 
dower or cohabitation. 

j 


Hed. 38; Baillie, 51. t 

» * • 

• 172. Effect 0 *, repudiation. —When the “option 

of repudiation” is exercised, the marriage is dissolyed 


* 


(x) In the matter of Marin B>br (1§7P) 13 B. L. R. 1$0. 

(y) Shamsing v. Santabai (1901) 25 Bom. 551. 


J 
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from the moment of repudiation. But the marriage 
is valid until repudiation, and.in the eyent of c the 
death of either party .before 'repudiation, the other 
is entitled to all th'e rights of infiefritance. c 

Baillie, 50. It'is, no doubt, stated in the Hedaya (p/ 87) 
that “ in dissolving the marriage, decree of the Kazee is a 
necessary condition f m ah cases ct option exerted after maturity.” 
“But the Radd-ul-muhtar” (Vol. ( II, p. 502) A* explains it by 
saying that a judicial declaration is ... . needed t [only] to 
provide judicial evio’ence in order to prevent disputes,” and it lias 
according^* been held by the High Court of Calcutta that a 
judicial order is noj essential to effect the cancellation of a marriage 
contracted by a guardian on behalf of a minpr («). It is, there¬ 
fore, clear that a girl, who has been disposed of in marriage during 
her minority, and who repudiates the marriage on attaining 
puberty and marries another person, cannot - be convicted of 

bigamy, though the repudiation may not have been confirmed by 

( * 

a judicial order (a). 0 

173. Marriage of lunatics. —The provisions of 

sections 168 to 172, relating to the marriage of 
minors, apply mutatis mutandis to the marriage of 
lunatics. ° r t 

Jiaillie, 50-54. 

C > o 

Maintenance of Wives . , 

' r t i 

174. Hnsband’s duty to maintain his wife. —The 

husband is bound to maintain his wife, (unless she 
is too young for matrimonial intercourse) ( b ), so long 
as she is faithful to 1pm and obeys his reasonable 
orders ; but he is not bound to maintain a wife, who 
refuses lierseif to him (c), or is otherwise disobedient 
(d), unless the refusal or disobedience is justified b‘y 


(z) Badal Aurat v. Queen Empress (1891) 19 Cal. 79. » 

(a) lb, 4 4 

(£•> Baillie, 437. 

l<r>) Laillie, 43o\ See s. 183, ttelqw. 

(a?) , A . v. B. (1896) 21 Bom. 77, at p. 82. 
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non-payment of dc^wer ( e ). 

175. <> Order for^ maintenance. —If *,hc husband 

neglects or refuse? to maintain his wife without any 
lawful* cause, the wife may, sue him for maintenance 
in a Civil Court, but sh,e will ndt be entitled to a 
decree for past maintenance, unless the claim is based 
on a specific agreement* (/)*. ’Or,* she may apply for 
an order Cor maintenance under the provisions of the 
Code,of .Criminal Procedure, 1898, section 488, in 
.which case the Court may orde'? the husband to 
make a monthly allowance for her maintenance not 
exceeding fifty rupees. , ) 

176. Maintenance during iddat. —The wife is 
entitled to maintenance during the iddat consequent 
upon divorce (^); but the widow is not entitled to 
maintenance during the iddat consequent upon her 

husband's death* (h). 

* . > 

> As to the period of iddat , see s. ICO above. When an order is 
made for the maintenance of a wife under 9. 488 of the Criminal 
Procedure Code, it will cease'to qpefatc, in the case of a divorce, 

on the expiration of the j/eribd of iddat , but not earlier (>). 

-> . » 

\ Restitution of Conjugal Rights . 

177. Suit for restitution of conjugal rights— 

Where a wife shall have Without lawful cause ceased 
to cohabit with her husband, the husband may sue the 
wife in a Civil Court for the restitution of his 
conjugal rights (j) . 


(p) Baillie, 438. 

, (/) Abdcvl Fnttqh v. Zabunnessa (1081) 6 Cal. 631. 

(//) Hed. 145 : Baillie^ 450. , 

(A) Aga Mahomed Jttffer v. Koohom Beebee (1897) 25 Cal. 9. 

(/) In iv Abdul AU (1SS3> 7 Bom. 180 ; in the matter of* Bin 
Muhammad (1832) 5 All. 226; Shah Abu v. Ulfat Bibi (1896) 19 All, 50. 

(?) Moonshte Builoor Iiithecm v. Shymioonnissa Begavi (186/) li\M. I. 
A. 551. * » 
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Non-payment of prompt dow^’r by the husband to 
the wife is a valid defence to such, a suit / K Jc), unless" 
the marriage has already* been consummated ( l ). And 
so is cruelty, when it t is of such a character as to 
render it unsafe for the wife to return to her husband’s 

a 

dominion. “It may be, 'too, that gross failure by the 
husband of the performance* of the obligations which 
the marriage contract imposes on him (s. 166) for 
the benefit of the wife, might, if properly .proved, 
afford good groi\nds for refusing to him the assistance 
of th& CG^rt” ( m ). * 


Before leaving tjiis subject, it may be noted that a suit for 
jactitation of marriagf, will lie in a Civil Oouft in British India* 
“There can be no doubt that unless a man is entitled by means of 
the Civil Courts to put to silence a woman, who falsely claims to be 
his wife, the man and others may suffer considerable hardship, and 
his heirs may be harassed by false claims after his death.” “The 
Court trying such a suit will of course take care, before granting 
a plaintiff a decree, to see that it is strictly proved that thedefend- 
ant did seriously allege that the disputed marriage had taken 
place, and that the plaintiff did not acquiesce in the claim or 
allegation of the defymdant as to c tLe disputed marriage, and 
further that in fact no marriage had takeQ place p between the 


parties” (?*}. 


•i 


B.— Dower. 

c 


178. “Dow'er’J defined. — Mahr or Dower is a sum 
of moiqey or otlier property, which the wife is entitled 
to receive from the husband in. consideration of the 
marriage. 

See Baillie, 91, and per Mahmood, J., in Abdul Kadir v. Salima 
(1886) 8 All. 149, at p. 157" * 

f t< 


(£.) Hed. 54. f < 

(lY Abdul Kadir v. Salima (1886) 8 All. 149 ; Kunhi v. Moidin (1888) 
11 M&d. 827 ; Ilamidunnessa v. ZoMruddin (1S9U) 17 Cal. 670. 

(U) $ee the ca*se cited in n . (ft, <?. 163, above. 

» (ft) Mir'Azmat Ali v. Mahmud-ul-nissa (1897) 20 All. 96. 
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Marriage under the Malomedan law is a civil contract (s. 155, 
ante ), and it i« likened J# a contract of sale. A sa(| is a transfer 
of property for a price. # In the contract of marriage, the “wife” 
is the property, and the “dower” is # th§ price ; see the AHahabad 
cas*i cited abflve. . • 

Under the Mahometan law, a husband may divorce his wife at 

t } .i i • * 

any time he likes without assigning any reason. The object of 
dower is* to scrwe as a check jipon the capricious^ exercise by the 
husband of hio power to dissolve the marriage at will. To attain 
thjs end, it is usual to split up the amount of jthe dower into two 
parts, one payable on demand, and the other payable on the 
dissolution of the marriage by death or divorce^ 

179. Amount of dower. —The lihsband may settle 
any amount he likes by way of dower upon his wife, 
though it may be far beyond his means to pay, and 
though nothing may be left to his heirs after payment 
of the stipulated > amount; but the amount should 
not; in any case be less than ten dirms. 

Hed. 44; 'Baillie 92 ; Sugra Bibi v. Masuma Bibi (1877) 2 All. 
578. A dirm is “a silver coin generally in value about twopence 
sterling” : Johnson’s Persirh, Arabic, and English Dictionary. It 
is equivalont in weight to forty-eight barleycorns (jau) according 
to the following table: 1 dirmzzzQ dangs ; 1 dang= 2 carrats ; 

1 car rat = 2 taswi'gs ; and 1 taswig—2 jaus * 

Shiah Law —Under the Shiah law, there isj nofixed legal 

minimum for dower. (Baillie, Part II, 67, 68)1 

> 

1-80. Dower may be fixed after marriage, —The 

amount of dower may be fixed either before or at the 
time of marriage, or even subsequent to the marriage 

(•). 

O ^ o ^ 

3 181. “ Proper ” dower.— If there is no express 
stipulation as to the amount of dower, the wife is 
entitled to* “properV dower ( mahr-i-misl ), even though 
the marriage may have been contracted on the express 

-- » -_*— 

(o) Ka mar-urn-Nissa v. Hussaini liibi (18‘JO) 3 All. 266. i • , 


> 




156 


MAHOMEDAN LAW 


t 


i 


condition that she should not(:claim any dower. In 
determining what is “ proper flower, regard is 1 to be 
had to the amount on value of (lower that may have 
been settled upon € other female members of her 
father’s family,'such as her paternal sisters or aunts. 

Hed. 45, 53. Baillie, 9i, 95. * 

' £ C •' * ^ ^ 

Shiah Law .—The “proper (Sower’’ under the Shiah law should 
not exceed 50t0 dirms (Baillie, 71 )* 

182. Dow,er “ prompt ” and “ deferred.”— The 

am6unt pf dower is usually split up into two parts, 
one, called “ prompt,” which is payable on demand, 
.and the other, called “ deferred,” which is payable on 
the dissolution of the marriage by death or divorce. 

When it is not specified whether the dower is to be 
11 prompt ” or “ deferred,” the rule is to regal’d the 
whole as “ prompt.” * , t « 

In support of the second proposition set out above, see the Privy 
Council decision in Mirza Bedar Bukht v. Mirza, Ehurram Bukht 
(1879) 19 W. R. 315, avid^ the Fall Bench decisions in Abdul 
Kadir v. Salima (1886) 8 All. «14(), at p. 158, and Masthan 
Sahib v. Assan Bibi \ 1899) 23 Mad. 37L On the other hand, it 
has been held in two Allahabad cases, both decided in 1877, that 
when, at (the time of marriage, it is not specified whether the 
dower is ** prompt,” or “ deferred,” payment of a pprtiok only of 
the dower musl be considered “ prompt/’ and that the amount of 
such portion is to.be determined with reference to the position of 
the wila and the amount of the dower, what is customary fcsing at 
the same time taken into consideration (p). Accordingly, in one 
of those cases, the Court determined that one-fifth only of a dower 
of Rs. 5,000 should be donsidered “ prompt,” the wife having been 
a prostitute, and, in the other, it held (following Eaillie, p. 126) 
that r a third of a dower of Rs. £1,000 was reasonable 
a 4 s “ prompt” dower. Similarly it has been held in a 3ombay 

case, decided in 1865, that no specific amount of dower having 

__ 0* -*---»’ * "" ■*“ 

*(*,) *Eidan v* Mathar Huuhin t ( 1877) 1 All. 483; Taufik-un-Nista v, 
t Ghulam Kambar (1877) 1 All, 506. 


1 


I 


D0WEK 


157 


been declared prompt,” one-ll)iird of the whole mightbe considered 
tk prbmpfc ” (§). ^The Bombay case was decided several years 
before the Privy Council case cited abov<?, and the latter case does 
not appear to Lfcve been brtfughf to the notice of the Court in''the 
two Allahabad cap*?s referred to above. The point, however, may 

1 i 

now be taken as settled by the decision of the Privy Council in 
Mirza Bedar's ease. 1 o > «* 

i 

183. Wife’s right on non-payment of prompt 
dower. —Though the wife is bound, as a necessary > 
consequence of the marriage, to render conjugal rights 
to her husband, she may refuse herself to her hiffelmnd, 
if the “prompt ” dow r er is not paid when demanded; but 
once the marriage is consummated, sho has no right 
to refuse herself to her husband, though the 

“ prompt” dower may not be paid. 

* * 

See section 177, ante , and the cases there cited. 

’ , » 

184. Nature of widow s claim for dower.— The 

widow’s Claim, for dower is only a debt chargeable 
against the husband’s estate, a^nd it.,must, like other 
debts, he paid before legacies, and before distribution 
of the inheritance. * 

See s. 21, ante. 4nd the cases cited in the next section. See 
9 ) 

siso Bhola Nath v. M'aqhul-un-nissa (1903) 26 All. 28, at p. 20 
ante. A dower-debt has no priority* over other d?bts *(Mac- 
naughten, p. 274). 

185. ^ Widow’s right of retention. —The widow’s 
claim for dower does not* entitle her to a lien on any # 
specific property of the deceased husband. But 
when she is in possession of the property of her 
deceased husband, having obtained such possession 
lawfully and without fierce or fraud, and her doweV 
or any part of it is due and unpaid, she is entitled as 

against the other co-heirs of -ter husband to retain * 

> 

—-- jl ___ 

» 

(f) i'atma Bibi v. Sadrvddin (I860) 2 B. H. C. 291. 

, * 

I 

» \ 

I 

} 
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that possession until her dow^: is paid ( r ). The 
right of retention is extinguished on payment of, the 
dower-debt, but the wjdow is •the , n bounfi to account 
to the other heirs for the profits 'received by her (5). 

Explanation!— Possession is not lawful* within, the 

meaning of this section* unless itehas been delivered 

by the husband‘or by 'the ^ther heirs after *nis death, 

or unless, it .has been obtained by the widow under 

an agreement with her husband, or with # thq consent 

or acquiescence of the other heirs ; but it will 4 be 

presumed to be lawful, unless the contrary* is 

shown (£). , 

•• 

* Illustration. # 

A dies leaving a widow and a sister. Some time after A’s death, the 
widow applies to the Collector to have certain lands forming the entire 
estate of A registered in her name, alleging that she has been in possession 
of the lands by right of inheritance, and also on account of her dower . The 
application is opposed by the ^sister, but the laLdt, are registered by the 
Collector in the widow’s name. After ten years, the sister sues the < widow 
to recover her share (three-fourths) in the estate of A. ^ho \<idoW con¬ 
tends that she is entitled t<? continued possession and enjoyment of the 
estate until payment of her dof/cr. The widow is entitled to retain the 
possession until her dojver is satisfied,* anV. the sister’s suit must be dismiss¬ 
ed ; lichee Bachnn v. Sheikh Hamid (1871) 1£ M.I.A. 37J. ..[Here the 
widow was in possession at the date of the suit, and the ptivy Council held 
that the possession was lawful, though the sister h&d opposed the appli¬ 
cation of the widow to have the property transferred in her name. The 
reason would appear to be that the sister took no steps‘whatever for a 
period of ten years t^ interfere with the widow’s possession, and this would 
amount to acquiescence on the part of the sister : ib., pp, 383, 388, 389.] 

The language of the first portion of c this section is taken* almost 
verbatim from the head-nlde<of Amani Beg am? 8 case reported in 
16 All, 225, which sets out the effect of the decision in the Privy 
Council case cited in the above illustration.^ In that case their 
Lordships said: “ The appellant (widow) having obtained actual 

r 

*(r) Bebce Baclvun v. Sheihh Hamid (18?1) 14 M. I. A. 377, 

~(s) Ib., p. 384. , 

• (f)* Amariat -nn-Nissa v. ba^hir-vn-nissa (1894) 17 All. 77; Muhavimed 
Katrim-Ullah Khan v. Amani Beg am (1895) 17 All. 93. 
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and lawful possession of tile estates under a claim to hold them as 
heir .and for her dower, their Lordships are of opinion, that Bhe 
is entitled to retain tliat possession until her dower is satis¬ 
fied. ...... U is ftot necessary tb say whether thfe right 

of the widow ^n possession is a lien’in the strict sense of the* term, 
although no doubt the right is so st°»ted in a judgment of the High 
Court in a c,ase of Ahmet\ Jloossgin v. JUvfsuwpt Khodeja (10 W.R. 
360). Whatever the right may he called, it appears to be founded 
on the poVer of Ihe widow, as a creditor for her dowser, to hold 
the property o?her husband, of which she has lawfully, and with¬ 
out force or fraud, obtained possession, until her debt is* satisfied, 
with the liability* to account to those entitled to the property, 
subject to the claim for the profits received,” * * 

186. Naturd of the above right.—(1) The right 

of the widow to retain possession of her husband’s 

property until satisfaction of the dower-debt, does not 

carry with it the right of selling or mortgaging the 

property (w). • * 

* 

( 2 >) » The right of retention is entirely a personal 
one, and it cannot therefor^be transferred by sale, gift, 
or otherwise (v). And ^he right being a personal 
one, it becomes extinct on the widow’s death, afid it 
cannot therefore pAss to her heirs on her death ( w ). 
But the right t<} recover the dower, (as distinguished 
from the right of retention^, is a right to property, 
and it will 'pass to her heirs on her death* 

(3) T^ie widow’s right of retentiofi is not alright 
of lien* such as is obtained by a mortgage. Hence a 
mortgagee from her* husband*- is entitled to sell the 
mortgaged property, though she niay be in possession 
of the property under a claim for her dower, and she 
is hot entitled to’retain possession as against a pur¬ 
chaser at such a sale*(.z). 

_ _ t - - — 
(w) Chulii Blbi v. Skam .s**?4;*- nistu? (1891) 17 All. 19. 

(/:) All Muhammad v. Azizullah ^1883) 0 All, 50. t 

( w ) Uadi All v.Akhar Ali (1898) 20,Ai?. 262. * 

(^) Ameer Ammal v. Sanharanarayanait (1900) 25 Mud. 658 .* 
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(4) The mere fact that the wmow is in possession 
of her husband’s property undpr' <a claim r for her 
dower, will not preclude her from maintaining o a suit 
to recover the amount of the dower ( y ). 

187. Limitation period.—(1) 0 The period of 
limitation for a suit to^etfove^ ^prompt’’ or “eligible” 
dower is three years from the date rW 7 hen the clpwer 
is demanded and refused, or (where during t the t con¬ 
tinuance of the marriage no such demand has been 
made) wh6r. the marriage is dissolved by death or 
divorce. 

(2) The period of limitation for a suit to recover 
“deferred” dower is three years from the date when 
the marriage is dissolved by death or divorce. 

Limitation Act XV of 1877, Sch. II, Arts. 103, 104.^ 

C c 

C.— Divorce. * 

e c 

188. Different forms of divorce. —The contract of 
marriage, under the Mahomedan law, may be dissol ved 
in three* ways : (l)*by the husband at his will, and 
without the intervention of a court ‘of law ; by 
mutual consent of the husband and wife*, also without 
the intervention of a coujjt; or (3) by a judicial 
decree at ‘the* suit of the husband or wife. But 
the wife cannot € divorce herself from her husband 
except by obtaining a judicial decree in that behalf. 

When the divorce prcr^ds from the husband, it is 
called taiak (ss. 189-194) ; and when it is effected by 
mutual consent of the husband and wife, it is sometimes 
called Jchula (s. 195), and sometimes mubarat (si c 
196). 

r 

A divorce may be effected by waiting; as well as by word of 

mouth. t 

\ «■ 4 c 

—-„--- C 

o “ —- * ' - 

1 (y) V Ghvlam Alt v. Sagir-ul-Ausa C?901) 23 All. 432. 
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189. Divorce bjj talak. —Any Mahomedan, who 
' has attained puberty, may “ divorce his wife without 
any misbehaviour on her part or without assigning 

any cause. i ^ , » 

"kacnaghten, p. 59 ; Hed. 75;%iUie, 208* It is essential to 
the validity of a talaic ,that tjic husband should have attained 


puberty. * 

190,. JPorm of tafak immaterial.—So special 
expressions are necessary to constitute a valid talak ; 
but it is necessary that the words used mijst dearly 
indicate the intention of the husband to dissolve the 
marriage (z), and that they must be addressed .to 

the wife (a). 

191. Divorce by talak how effected —The divorce 
by tn/ak, when the marriage is consummated, may 
be effected in any of the three following ways 


by a single declaration of talak , followed by 
abstinence from sexual intercourse for the period of 
iddat (called talodc ahsan •) j 9*V 

(2) by a declaration of talak repeated three* times, 
once * during ea’ch successive period oi tahr (as 
distinguished, from period of menstruatjpn), and 
accompanied by abstinence from sexual intercourse 
until the third pronouncement (called tatuk hUsan) ; or, 

(3) by a declaration of talak repeated three times 
at shorter intervals or even in immediate succession 
(fy) (called talak-ul-bidaat)^ 

When the marriage is not consummated, the 
divorce may b® accomplished fc by a single declaration _ 
• of talak. • * 


(z) Ibrahim v. Syed Bibi (1838). 12 Mad. 63. See also Hamid AU v. 
tmtiazan (1^8) 2 All. 71, where .the words ■ L’hou art my cousin, he 
.laughter of my uncle, if thou goestto thy fathers house without mj 

consent,” were held sufficient to constitute a divorce. « # / 

Oi) Fuvztnitl v. Jamc Bibee (187 S)*! Cal. 588. . 

\b) In re Abdul Alt (1883) 7 Bom. 180. 
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Hed. 72, 73,83; Baillie, 205, 206. (As to iddat, sees. 160, 
above. r c , r 

* t f 

The Hanafis divide tqlak mto talal'-itt-gimnat, that is, talak 
according to the rules laid dowu in the sunnat or traditions, and 
talak-ul-bidaat , that is, heretical <or irregular talak. The talak- 
us-sunnat is again sub-divided into ahsan , 'that is, most proper, 
and hasan , that is, proper. It is npt essential to the validity of a 
talak ahsan r or talak-ul-bidaat , that it should h? pronounced 
during the period of tahr (Hed. 74). But when the talak-ul- 
bidaat ip pronounced during the period of menstruation, it prolongs 
the period within which a talak may be revoked : see next section. 

The latter c portioA of cl. (1) and cl. (3) is taken almost 
verbatim from Sir R. Kf Wilson’s Digest of Anglo-Muhammadan 
Law. 

Shiah Laiv .—The Shiah lawyers do not recognise the validity 

of talak-ul-bidaat (c). Talak under the Shiah law must be 

pronounced in the presence of two competent Witnesses (Baillie, 

Part II, 113). c l 

c 

192, Divorce by talak when irrevocable.—(1) 

The talak called ah seal becomes complete and 
irrevocable on the expiration of flic period of iddat, 

«• c ° 

(2) The talak called hasan becomes coifiplete and 
irrevocable after the third pronoimceihent, and it is 
not suspended,until completion of the iddat. | 

(3) The talak-ul-bidaat becomes complete and 
irrevocable immediately the triple repudiation f is 
made, if such repudiation was made during the tahr 
of the wife and the huLband had no intercourse 
with her during tliht period ; in other cases, it 

c «becomes complete on th6 expiration of the ■ period of 
iddat. ‘ c 

Ujitii a talak becomes complete, the husband has 
the option to revoke it, whiqh may be done either 

__ \ ^ _C_____ 

« (<•) Baillie, Part II, 118, 
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I 

expressly, or in an implied manner such as resuming 
sexual intercourse, t t 

Hed. 72,73; BaiUib, »206, 207, 285-280. In all the three 
forms of talah the wife is bound to ‘observe^ the iddat, though in 
tl!e second ease, and under certain circumstances in the third case, 

I 

the divorce may becolne irrevocable^fo/orc completion of th t e iddat. 
As to iddat , see s. 100 above.* See also s. &02, els. 1,0, 5, and 6. 

19*3. /falak by delegated authority. —An agree¬ 
ment entered into before marriage, by -which it is 
provided that the wife should be at liberty»to divorce 
herself from her husband under certain specified 
conditions, is valid, if the conditions are of a reason¬ 
able nature, ahd are not opposed io the policy of the 
Mahomedan Law. When such an agreement is made, 
the wife may, on ihe happening of the contingences, 
repudiate herself in the exercise of the power, and a 
divorce will tlneil take effect to the same extent as if 
th£ tqlak had been pronounced by the husband (d). 

J Illustration. 

A enters into an agreement before Ins hiarriage with B, by which it is 
provided that A should pay 5ts. 400 as her dower on demand, that he 
should ,not beat or ill-treat her, that he shoifld allow B to be taken to 
her father's liTmse four‘times a year, and that if he committed a breach of 
any of the conditions, B should have the power of divorcing herself from 
A. Some time after the marriage, B divorces herself from A, alleging 
cruelty* and, non-payment of doweA A then sues B for Restitution of 
conjugal lights. Here the conditions are all of a reasonable nature, and 
they are not opposed to the policy of the Mahomedan Law. The divorce 
is therefore falid, and A is not entitled to restitution of con]uj^al rights : 
Hamidoolla v. Faizuunissa j(18S2) 8 Cal. 327. 

Note —It is submitted that the a/yasment in the above ease is* void 
under s. 23 of the Indian Contract .vet, as being opposed to public policy. 

It can only be supported on the doctrine of tafweez, which is an essential 
part of the Mtihomedran Law of Divorce! Under that law the husband ^ 
•may in person repudiate bjs w'ifo, or he may delegate the powemof repu¬ 
diating her to a third party or even to herself (Baillie. 236): such a delegation 
of power is called tafweez » ‘’When ja. man has said to his wife, 'Repmflato 
thyself,’ she can repudiate herself at the meeting, and he cannot divest 
her of the power” (Baillie, 252)! “W!*en a man has* said tu # his v*ife, 

• 

* 9 


(di) Hamidoolla v. Faizun/iissa (1882) 8 Cal. 327. 
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‘Choose thyself a month or a year,’ she m^y exercise the option (of 
repudiation) at any time within the given period” (Baillie, 240). The * 
agreement in the*case cited above may be regirdecl as a case of repudiation 
by the wifp under an authority' from the husband^ yi other words,as a talak 
by tajw&c. Such a divorce is fiot#a divorce of the husband by the wife ; 
it operates in law as a talak of the wifj? by the husband . * • 


194. Talak under compulsionr— A talak pro¬ 
nounced under compulsion is valid. Similarly a 
talak pronounced by a husband in a state of 
intoxication is valid, unless the thing which intoxicated 
him was administered to him without his knowledge 
or against his will. « 


fled. 75, To ; Baillie, 208, 209 ; Ibrahim v. Enayetur (I860) 
4 B. L. R. A. C. 1 % (as to talak under compulsion). The 
reason of the rule is that .a husband acting under compulsion has 
the choice of two evils, one, the threat held out to him, and the 
other, divorce • and if he makes a choice of divorce, divorce will 
take effect. As to the efficacy of divorce pronounced* in a state 
of voluntary intoxication, it i£* stated in the Hedaya, that “£be 
suspension of reason being occasioned by an offenc|, the *rt(fson 
of the speaker is supposed t still to t remain , whence it is that his 
sentence of divorce takes effect* in orjle^to deter him from drinking 
fermented liquors, whi<3\ are prohibited.'’ 

* , • * 

Shiah Law .—Under the Shiah law a talak pronounced under 
compulsion/or in a state of intoxication, is ntft valid (Baillie, 
Part II, 10$). « • 


195. Khuia divorce. — (I) A divorce by khuia 
is a div.orce with the consent, and at the instance, of 
the wife, in which she gives .or agrees to give a 
consideration to the htfslpnd for the release from 
the marriage tie In such a case the terms of the 
bargain are matter of arrangement between the 
husband and the wife, and the t wife may, as th*e* 
consideration, release her dower and other rights, or 
make any other agreement for* the benefit of the 
hqsband. ( ^ 

(2) r \ he divorce by khuia is complete and irrevoc- 
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able from the moment when Jhe husband repudiates 
• tire wife. ' 


* 

(3) t The non-payment * by, the wife of the 
consideration for a khula divorce does not invalidate 
the divorce, but the husband may sue the wife to 
recover^ the amount payable by her under the 
agreement. * , * * 1 

Moonshee 1'uzuUul- kahcem v. Luteefut-oon- Nissa(nU) 8 M. I. 
A. 379*396*.. Hed. 112-116 ; Baillie, 303 et seq. * 

Khula means to lay down. “In law, it is the lajiog down by 

a husband of his right and authority over his wife.” 

» » 

A khula divorce is virtually a divorce purchased by the ^ife 
from the husband for a price, and it is in this respect that khula 
d : ffers from mubarat : see next section. 


1*96. Mubarat divorce. —A divorce by mubarat 
or mutual release operates as a complete discharge of 
all marital rights on either* side. It is effected by 
mhtftal consent, and it differs from khula in that no 
consideration passes frojn the, wife to the husband. 
But like khula 1 it becpmes complete and irrevocable 
from, the moment of repudiation. * 

Hed. 11C»; Baillie, 301. 

• ... • 

, Wife's Suit for Divorce . 

* • * 

197. When wife may claim judicial divorce. —The 

wife cannot divorce herself from h&p husband except 

in-the cases stated in sections 195 and 19*6. But 


she may sue for # divorce ,^on the ground of. her 
husband’s impotency (s. f96), or on the ground of 

lann (imprecation). 

§ • • 

Suits by husbands for divorce are rare, as a husband may divorce 
his wife without judicial assistance, though the wife cannot. 

• 

198. ’ Impotency of husband. —No decree will be 
made in a suit for divorce *on the ground, of # .the 
husband’s impotence, unless it is proved <1) # that 
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the impotency existed $t the tiiiie of the marriage, 
(2) that the wife had no knowledge of ,it at the 
time of the marriage, and (3) tfiat the marriage has 

not been consummated* * * 

• • 

If the above facts are .established, the Court will 

adjourn the further heayng yf the. ^uit for a,year in 
order to ascertain whether bhe infirmity is inherent 

or supervenient and accidental * 

• • • 

If the defect is*not removed within the* aforesaid^ 

period, thfi*Court will make a decree dissolving the 
marriage on the. application of the plaintiff. The 
divorce becomes irrevocable, when the ^ecree is made. 


Hed. 126-128; Baillie, 340-349. There is a difference of 
opinion as to whether the year should be a lunar year or a solar 
year, and in Baillie’s Digest of Moohummudan Law it is st*ated 
that the year is to commence from the ‘‘time«of # litigati(Tn. But 
in A. v. B, (1896) 21 Bom. TV, the further hearing appears <to 
have been adjourned for a year from the date of the ofder (&ee*p, 
83 of the report). # 


In Vadake Vitil v. Odakel (1881) % Mad. 347, it was held 
that the impotency was not proved. 9 « • ■ 


199. ‘.‘Laan” or imprecation.— If a* husband 
charge his wife with adultery, the wife may ejainri 
divorce by%L suit : but “laan*’ does not ipso fdcto ope¬ 
rate as a divorce.... # 

lied. l£3 ; Baillie, 333-336. As to the second branch of the 
proposition, see Jaun Beehee v. Beparee (1*365) 3 W. 11. 93. 

200. No other ground of divorce recognized. —A 

wife is not entitled to claim divorce .on tyiy other 
ground, not even if the husband fcjite to perform the 
obligations which the marriage contract imposes on 
him for the benefit of the wi£e. • 


to fhe obligations arisiig on fiaarriage see s. 166, above. 
As to 4 the* obligation of maintaining the wife, it is expressly 
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stated in the Patwa Ah/mgiri that “a man is not to be separated 
from his wife for inability to maintain her”: Baillie, 443. As 
to the obligation of cdtojufyil fidelity on the part of the husband, 
and payment of prr\nlpt»dower to thp wife, and treating her 
with kindness , it is nowhere stated in the Hedaya 05 Fatwa 
Alamgiri that conjugal infidelity, or non-payment of prompt 
dower, or cruelty to >he wife, is a ground of divorce . As to how 
far failure to perform the e # bove o&igataons is a valid defence 
to a sft>it for restitution of copjugal rights , see s. 17 7 write. 

201. 'Wife’s costs in a suit for divorce.—^The 

rule of “English law which makes the husband in 
divorce proceedings liable prima facie to the wife’s 
costs, except when she is possessed of sufficient 
separate property, does not Sipply to divorce 
proceedings between Mahomedans.” 

H was so lai t d down by the High Court of Bombay in A. v. B . 
(1890) 21 Bom. 77. That was a suit by a Mahomedan wife 
against her husba\i<? for divorce on ^the ground of his impotency. 
Tje English rule is founded upon the doctrine of the Common 
Law according to which the husband becomes entitled upon 
marriage to the whole of the w*ife’^ personal property and to the 
income of her real proper/y. • Such being the case, it was thought 
just that % the huspand should pay the wife’s costs pending 
the hearing* to enable her to ponduct her case against him. 
Under the Mahomedan Law, however, the husbifhd does not 
by marriage acquire any interest in the proji>erty # of the wife. 
Hence it was held in the above case that the practice of the 
English pivorce Court should not be applied. to proceedings for 
ditorce between Mahomedans. 

As to Parsis , it is provided byi4e Parsi Marriage and Divorce 
Act, 1865, s. 33, that in a suit for divorce or judicial separation, 
jf the wife fjhall not have an indeperylent income sufficient for her 
support and the necessary expenses of the suit, the Court may order * 
the husband to pay*her monthly or weekly during the suit a sum 
not exceeding one-fifth of the husband’s net income. f 

The question whether the >ule of^English law as to wife’s costs 
applies to divorce proceedings between Christians in British 'India 




O 
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presents some difficulty. Those procecd&igs are now regulated by 
the Indian Divorce Act IV of 1869, Settion 7 of the Act pro- • 
vides that the^Courts under that Act sboulfl act and give relief on 
principle^ and rules as nearly as may be Conformable tot those on 
which the Divorce Cqirrt in England acts and gives # relie The 
said’rule as to costs is one of rules on which the English 

Divorce Court act 3 in jiroceedyags f^r divorcC. Hence i^has been 
held by the High Court of Bombay that the rule applies to 
divorce procdfalings between Christians untier {he Ifidian *• hvorce 
Act fe). But then we have the provisions of the Intfian* Succes¬ 
sion Acyt X of 1865,*which applies amongst others to ChnsUan *. 
Section 4 of fliat Act provides that “ no person slufll by marriage 
acquire any •interest in the property of the person whom 

he * or she marries.”* Hence a Christian *husband, married 
in British India after the date of the said Act, does not 
acquire any interest in the property of his wife. Thus far the 
provisions of the Succession Act supersede the doctrine of the 
Common Law on which the rule of the English Divorce Court as to 
the wife’s costs is founded* Why should then a Christen 
husband in British India be required to pay his wife’s* eo!»ts 
pending the hearing of a # suit for divorce under the Indian 

Divorce Act ? The High Court of Calcutta has held that a 

Christian«husband is not*, under the cirSumstances, liable to pay 
the wife’s costs (/). As to this contention, however, Farran, J., 
said in the Bombay case above referred to : il It cloes not appear 
to me that these provisions (that is, of s. 4 of the Succession Act) 
affect the ruleias to costs which ought to be applied to Ihe case.” 

It is submitted that thqdecision of the Calcutta High Court is 
the correct # one, for s. 7 of the Divorce Act does not provide that 
the Courts under that Act should act on ajl the rules on which 
the English Divorce Court acts^^d gives relief, but that they 
should act and give relief oq principles and rules as nearly as may 
be conformable to those rules apd principles. 

Rights and Obligat ions of Parties •on Divorce . 

202. i he following rights and .obligations arise 

-*__*_i___ 

O') * Mayhem v. I^ayhew (1894) 19 Bom*. 298. 

(/) 'Proby y. Proby (1879) 5 Cal. <?I57. 
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on the dissolution *of a contract of marriage by 
divorce, whatever Jnay be the form of the divorce, 
and whether it is effected .by a judicial" decree, or 
without* it' * 


•(1) The wife is bound # to observe the iddat 
during the period specified in s. 160, but not if the 
marriage was not consummated (g). 

(2) If tlie wife observes the iddat , tht husband 
is bound to maintain the wife during the whole 
period of iddat (s. 176). ,*• 


(3) The wife cannot marry another* husband 
until after completion of her iddat? (s. 160). And 
if the husband has four wives including the divorced 
one, he cannot marry a fifth one until after completion 
of the wife’s iddat (h). 


■ (4) Tlie wife*becomes entitled to the “ deferred” 
do\fcr $ (s. 182). And if the “prompt” dower has not 
been paid, it becomes payable immediately on divorce. 
But if the marriage has ncTt bpeii consummated, the 
wife is not entitled on ilitorce to the whole qf the 
unpaid cknyer, but, only to half the aggregate amount 

of the “prompt” and “ deferred” dower (i). 

* * 

(5) , In the event of the death of either party 

before the expiration of the period off iddat , the 
other is entitled to inherit to him or her. in the capacity 
of wife or 'husband, as the case may be, if the divorce 
had not, yet become irrevocable at the time of the 
death of the deceased ; the/Reason being that the 
divorce not having become irrevocable, the husband 
might have* revoked it, if death had not supervened. 
And it makes no difference in such a case that/ the 

divorce was pronounced by the husband while he was in 

* 

---*—--— 

(</) Baillie, 851. # 

(/<) Hed* 82 ; Baillie, 31. , * 4 ' •' 

(0 Hed. 44, 45; Baillie, 96, 97. * . 
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health, or that it was # pronounced in death-illness 

irnarz ul-maut), \ 

• $ • * 

If the divorce # is pronounced # in death-illness, 

and tjie husband dies before completion of the wife’s 
iddat , the wife is entitled *o inherit from him, even 
though the divorce hact become irrevocable prior to 
his death, unless *the* divorce waS effected ‘with her 
consent ; ^ie reason of the rijle being, tibat a*>ort of 
inchoate right of inheritance arises on doath*illness, 
and the husband cannot defeat that right while qn 
death-bed*by rendering the divorce irremeable. But 
the husband ha& no right under similar circumstances 
t(3 inherit from «the wife, if the Tjife dies before 
completion of her iddat , the reason being, that the 
divorce proceeded from him, and not from the wife. 

Neither the husband is entitled to inherit t<5 the 
wife, nor the wife to the husband, in the evfcnt of the 
death of either of them after the expiration of «the 
period of iddat (j). • ,, 

(6) In the case of*a«divorce completed by a triple 
repudiation, it i» not lawful for the parties to 
re-marry unless the woman shall have been* married 
to another person, and divorced Jby *him after 
consummation of the marriage (&). t 

Apostasy, 

203. Apostasy from the Mahomedan religion 
of either party to a marriage operates as a complete 
and immediate dissolutkm of the marriage. 

The marriage is in such a case dissolved without a divorce ; 
Hedaya, 66. • • « 

* D.—Parentage.. 

*204. Special rules, —.The subject of t Parentage 

- » .- % . - : - - - 

//) Bed. 99.J00, 103 ; BaillLo, 277,4278. 

{k) tied. 108; liaillie, 290; 4 khtaroon-Nissa v. Sharintoolla (1867) 
7 W,K. 268. 
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in Mahomedan Law’ derives its importance from the 

'special rulqs relating, to legitimacy and filiation by 

.. .t.._ A ’ 


• i 


acknowl edgment. 

* ■ » t 

An illegitimate child, we have serai, can inherit from its piother 
alone and her relations (s. 56). But a legitimate child is entitled 
to inherit also from its father and hi3 relations. And it has been 
seen, in s. 167 ante , that the is?yne even of an invalid marriage (as 
distinguished f’vom a void marriage) is also regarded' a« legitimate. 
In Abdul^ Ratal: v. *Aga Mahomed Jaffer (/), the question arose* as 
to^the legitimacy of a son born to a Mahomedan by a Burmese 
woman. The rparriage of a Mahomedan with a Burmese woman 
is only invalid, and not void (s. 161 ante), and pie issqe of such a 
marriage is legitimate (s. 167 ante). The letter point, however, 
does not appear to have been specifically argued before their Lord- 
sliips of the Privy Council, and it seems to have been assumed 
even ip the judgment of their Lordships that if the marriage 
was invalid , the claimant could not be considered legitimate. 
This view, it is subiiitted, is in direct opposition to the rule 
of i^tahpmedan law, according to which the issue of an invalid 
warriage are* equally legitimate with the issue of a lawful 
marriage. But the point not haviqg 'been brought to the notice 
of their Lordships, the judgjieilt cannot in any sense be t^ken as 
denying*th»t principle., 

, Legitimacy . « 

205. Presumption as to legitimacy : birth during 
marriage, —A child born of a married* woman six 
months after the date of the marriage* is presumed to 
be the, legitimate child of the husband, but not a child 
horn within less than*six months after the marriage 
(Bailiie , 393). J 

% 

The rule of* the Indian Evidence Act, however, is 
tjiat the birth of a child at any time during the continu¬ 
ance of a marriagehs conclusive proof of its legitimacy, 
unless it can be shown tha£ the parties to the marriage 
had no access to each *othpr at^ any time when the 

(0 (189B) 21 Cal. 666, L.R. 21 I.A, 56. * . 
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child could have been begotten (^w). 

[It is submitted that the rulg of the Evidence Act 
supersedes the rulewof tl 1 e Mahonfe'dan Law.} 

• • * • 

• Illustrations. • 

• « * 

A marries B on 1st January 19$5. B gives bii;th to a child on 1st March 
1905. • A dies two days #iterVhe*birth «f the cljild. Can the #hild inherit 
from A ? It will be entitled to inherit, ft it can be regarded as the legitimate 
child of A. tinder the Mahomedan Law, th*e chjld cannot bf regarded 
as legitimate, it having been born within less than six 3*onthf after the 
marriage. Under th(^ Evidence Act, it is legitimate, it *naving been born 
during the continuance of the marriage. It is doubtful bv which of th*cse 
two rules the question of legitimacy is to be determined. [Muhammad 
Allalidad v. Muhamiftad Ismail (1888) 10 All. 289, at p. 339.] 

The Mahomedan law requires as a condition of legitimacy that 
conception should commence after marriage ; an ante-nuptial 
child, therefore, is not legitimate under that law (w). Under the 
Evidence Act, however, it is enough to establish legitimacy thatthe 
birth took place during the con finance of tntrriage* although the 
conception may have commenced before marriage. In other vtDrds, 
conception, and not birth, is the starting point of •legitimacy ac¬ 
cording to the rule of Mahomedan law. If a child is born within 
less than six months after marriage, ^t is regarded under that law 
as illegitimate, on the*ground that it must have in that # event been 
conceived before marriage. Mr. Field, in his worly on the Law of 
Evidence, &ys (p. 552) : “ It may be supposed that the provi¬ 

sions of t^is section [i.e. $ s. 112 of the Evidence Act] will super¬ 
sede certain rather absurd rules of the Muhammadan Law by which 
a child born six meifths after marriage, or within two years after 
divorce *or the death of the husband, is presumed to*be his legiti¬ 
mate offspring .’ J On the other hand, *Sir R. K. Wilson, in his 
Digest of Anglo-Muharamadsflh Law, says (p. 184) that the rule 
of the Evidence Act is really a rule of substantive marriage law 
rather than of evidence, and as such has no ‘application to Ma¬ 
hometans so far as it conflicts with th# Mahomedan rule set out 
above. Assuming, however, the rule of the Evidence Act f to be 
one of substantive marriage law, we arg unable to see why it should 


(w) A(jt I of 1872, s. 112. • 

(«)• Ashrufood TJo/vhth v. My (ter Hoxscin Julian (1861!) 11 ft].I. A. 94. 
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not be applied to Mahometans. It ir, true that the Mahometan 
law *ot‘ marriage, parent^agk legitimacy, inheritance, etc., is to be 
applied to Mahometans,, Jbut that law*is to be applied except in so 
far as it has been altered or abolished t by legislative enactntent (see 
Chapter I, cfnte), It is submitted, that the tule of the Evidence 
Act, s. 112, alters the rule of Mahometan Law set out in the pre¬ 
sent section. Whether >the rulfc of the Evidence Act be a rule of 
substantive law or of evidence, tlie fact stands that the yule finds its 
place in an enactment which applies to all classes *of person?* in 
British India. » There is, therefore, no vaHd reason why it 
should not be applied to Mahometans. The reason ,of the rule 
is quite immaterial in determining that question. If it is founded 
on grounds of public policy, it cannot surely *he against public 
policy to extend it to Mahometans, regard being bad especially to 
the fact that “ the Mahometan Law raises a strong presumption 

in favour of legitimacy.” 

* * 

206. ^Presumption as to legitimacy: birth after 
dissolution*of marriage. —A cjrild, born of a married 
woman within two years after divorce or the death 
(if the husbhnd, is presumed to be the legitimate 
child of the husband ; but not»a*child born more than 
two years after the dissolution of ,the marriage by 
death or’divorce ( Baillie , 393-395), 

But this rule, of Mahomedan Law, it is submitted, 
must now be taken to be superseded by the provisions 
of the Indian Evidence Act, s. 114. 

In fact, it^was held by the High Court of (Jahaitta prior to the 
passitig.of the Evidence Act, that “ notwithstanding Mafiomedan 
Law, a Court of Justice' cannot pronounce a child to be .the 
legitimate offspring of a particular 'individual when such a con¬ 
clusion would bo contrary to the course of nature and impos¬ 
sible” (o). R*ence it* was held in that case that notwithstanding 
ftahomedan Law, a child’born nineteen months after the divorce 
of its* mother by her former husband was not the legitimate 
offspring of that husband. « Thaf case was decided in 1871, that is, 


(o) Askrujf Ali v. Meer As had Alt (1S71) 16 W. It 260. 
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a year before the passing of tlic Evidenc|^ Act. The decision, it 
seems, would Jpe the same under s. ll^oljhat Act. *That section 
provides that “ the Court maty presume tl^e.existence of anj fact 
which if thinks likely to 1ia\^ happened, regard being had to the 
corrimon course of natural eluents*’ etc. Having regard to this 
rule, a court would be justified m persuming that a child born of 
a woman nineteen moftths*aftfcr he# divorce by her husffhnd is not 

the legitimate child of the husbancf. . -r 

• • • • 

• Acknowledgment of paternity.* « 

207. •.Legitimation by acknowledgment. —Legi¬ 
timacy is not a condition precedent to the right of 
inheritance from the mother (s. 56) j but it is a 
necessary condition of the right of inheritance from 
the father, and it depends upon the existence of a 
lawful marriage between the parents of. the claimant 
at the time of his conception or birth. When legiti¬ 
macy cannot be established by diredi proof *o*f such a 
marriage, “ acknowledgment ’ is recognised b t y *the 
Mahometan Law as a means whereby the marriage 
and legitimate desceift ;nay be established as a matter 
of substantive law for purposes of inheritance (p)i 

Acknowledgment has the effect of legitimation only in those 
cases where # either the fact of the marriage or its exact time with 
reference to the legitimacy of the child’s birth is a m^iter of 
uncertainty^ f). * ‘ 

208. Acknowledgment may be express or 
implied. —The acknowledgment by a Mahomed/a* of 
angther as his legitimate child itiay be made either 
by express declaration oi** it may be presumed from 
treatment tantamount to acknowledgment of legiti¬ 
macy. But mere continued cohabitation with*a 
woman does not suffice to raise sttch a legal presump¬ 
tion of a marriage with hgr as c to legitimatize* the 

* 

--------<— .—---- 


Sp) puhanunfitl Allahdad \C jMuhdmmad Ismail (1888) 10 All. 289, 
330. «• 
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offspring ; the cohabitation must be a cohabitation as 
man and wife (as distinguished from “ a mere casual 
concubinage ”) (r\,>apd the treatment must be such 
as to amount to acknowledgment of legitimacy (*<?,). 

Illustnrtions. 

iJ 

(a) A child is born to a Mahoim/flan of,a w*oma7j who had resided *in his 
female apartments for a period of 7 years prior to the birth of the child. It 
is provefLtjhat the^ cohabitation was a continual one (anc> not merely 
“ casual”), and that it'was between a man and woman cohabiting together 
as man and wife,* and having that repute before the conception commenced. 
It is also proved that the child was born under his roof and continued to 
be maintained in his house without any steps being taken on iiis part or of 
any one else to repudiate its title to legitimacy as jhis offspring. These 
facts are sufficient to raise the presumption of marriage and acknowledg¬ 
ment : Khajah Ifidayiit v, Bad Jan (^1844) 3 M. I. A. 295. 

Note. —In Mahomed Banker v. Shurfoon Nissa (1860) 8 M. I. A. 136, 
there was abundant evidence of continued cohabitation between the father 
and the mother of the claimant; hut as there was no proof in that case 
either of marriage or of apknowledgment, the claimant was adjudged to be 
illegitimate. » 

(by A # child is a born to a Mahomedan of a woman who had been in his 
service for sometime before the birth of the child. It is alleged that the 
man entered into a mutaa marriage (t) with the woman, but the date of 
the marriage is not found. Thf/evfdcnce shows that pregnancy commenced 
before thev woman had the acknowledged status of *a mutaa wife. It does 
not appear wlieii the intercourse began which led to the birth, nor what 
the nature of it was, whether casual or of a more permanent character. It 
is proved that there was no express acknowledgment, and it appears from 
the evidence tb,at the treatment of thc*child was equivocal, heJoeing some¬ 
times treated as a son and at others not. These facts are not sufficient to 
raise a presumption of acknowledgment: Ashrujood Doiolah v. Hyder 

Hossepi (18667 11 M. I A. 94. 

% 

-•- % “ “ " “ 

(r) Mahomed Banker v. Shurfoon Ni'ssa (1860) 8 M. I. A. 136, 159 

(s') Khajah Ilidayut v. Bai Jan Khanufn (1844; 3 M. 1. A. 295; 
Ashrnfood Doiclah v. llyder Ilossein ATiaw. (1866) 11 M. 1. A. 94 ; Moham¬ 
mad Azrnat v. Lalli Begum (1881) 8 Cal. 422, L. R. 9 I. A. 8; Sadakat 
ilossein v. Mahomed Yuluf $883) 10 Cal. 663, L. R. 11, I. A. 31 ; Abdul 
Bazak,y. Aga Mahomed Jaffer (1893) 21 Cal. 666, L. R. 21,1. A. 56; Masit- 
un-nissa v. Pathani (1904) 2(6 All. 29o. 

(0 A mutaa marriage is a sort of temporary marriage recognised by 
the Akhbari Shiahs. Such a marriage tefminates on the expiration of the 
fixed period, and it may be dissolved^ earlier by mutual consent. 
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209. Effect of acknowledgment.— The acknow¬ 
ledgment of a child by a Majiomedan a. c : his sbn 
affords a conclusive 'presumption that the child 
acknowledged is the legitimate son of the acknow¬ 
ledger, and gives such child the status ‘of a son 
capable of inheriting as a legitimate son (u). 

O d fr* Cr C c* , 

The acknowledgment by a man of the paternity of a child aa his 
legitimate offspring gives to the chi let as will as to the mother the 
right of inheritance to him, the law presuming from cthe c acknow¬ 
ledgement pf legitimacy of the child a lawful union between tjie- 
parents : Mahatala Bibee v. Huleemnocooman (188,1) JO C. L. K. 
293. See also Wise v. Sunduloonissa (1867) 11 M. I. A. 177, at 
p. 193. The acknowledged child may be either ^ son or a daughter : 
Oomda Bcebee v. Syud Shah Jonab (1866) 5 W. R. 132. 

210. Conditions of a valid acknowledgment.— In 

order that an acknowledgment of paternity may 4 have 
the effect mentioned in s. 209, it is m^cessaiy that the 
following conditions should concur : c 

(1) the acknowledger must be old enough to be~ 
the father of the acknowledgee ; 

(2) c the acknawledgee mult not be known to be 

the child of some other person ; a ° * 

(3) the acknowledgee must confirm the acknow- 
ledgmen^ if he is old enough to understand the 
nature of the transaction ; but such confirmation is 
not necessary when the acknowledgee is an infant ; 

(4) the doctrine of acknowledgment being foufided 
upon the presumed legitimacy of the acknowledgee 
which the acknowledgment has the effect of confirm¬ 
ing (?;), it follows that the acknowledgee must not be 

(?/,) Muhammad Acmat v. Lalli Begum (l€<Sl)c8 Cal. 122. L. R. 9 I. A. 
8 -^Sadakat Hossein v. Mahomed Yusuf (1888) 10 Cal. 663 L. R. 11 I. A. 31. 

(0 Cp. Axhrufood JDuwlah v. Hyder Ho«sei/i Khan (1S66) ll' M.I.A. 
94, where their Lordships of the Privy Council, after observing that the’ 
issue as to acknowledgment was properly framed, said (p. 104) ; “ It uses 
the word ‘acknowledgment’ in it ( s legal sense, under the Mahomedan law, 
of aqknovledgment of antecedent right established by the acknowledgment 
on the acknowledged.” 

* L «■ ° f 
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an offspring of adultly, incest, or fornication. Flence 

1 a child begotten up^yn a womftn who was at the time 

the wife of anothbr^man (i^), or the sister of the 

acknowledger’s wife (#), or a prostitute (?/),, cannot 

be legitimated by any acknowledgment. » 

> -* 

Hod. 439 ; Baillie, 405. 

* ) * 

Fo}/±th Condition .—[n Saaakat ILossein v. J\Iahomed Yusuf 
(1883) 10 Cal. G63j L. R. li I.A. 31, their Loitiships of the 
Privy doimeii* left it an open question as to whether the offspring 
of an adulterous intercourse can be legitimated by^ny Acknow¬ 
ledgment. Referring to this case, Mahmood, J., observed in 
Muhammad Allalidad v. Muhammad Isnftxil (1088) 10 All. 
289, at p. 337: u> lt There is no warrant ?n the principles of the 
Muhammadan law to justify the view that a child proved to be 
the offspring of fornication, adultery, or incest, could be made 
legitimate by any acknowledgment by the father. The rule is 
limited to t§ses ol^uvcertainty of legitimate descent, and proceeds 
entirely upon an assumption of legititoacy and the establishment 
$ such legitimacy by the force of such acknowledgment.” This 
dictum has been followed by tfye Hig]i Courts of Allahabad and 

Calcutta in the cases referred jto in Condition (4), above. 

0 

> > 7 

211. " Acknowledgment of legitimacy is irrevo¬ 
cable. —Once an acknowledgment of paternity is 
made,, it cannot be revoked either by the acknow¬ 
ledger or'persons claiming through him (s). 

212. (> Adoption not recognizee?.-- 1 - The Mahorne- 
dan kw does not recognize Adoption as a mode of 
filiation (a). 

i 


>(w) Liaqaf AM v.'Karim-vn-Nissa (1£>93) 15 All. 396. 

* (jx) Aizunnissa v. Eiarln-iui-Nissa (1S95) 23 Cal, 130. * 

(//") JDha/i Bibi v. Lulon Bill (1900) 27 Cal. 801. 

(z) A slim food, JDowloli v. JfijdUr J fosse in (1866) 11 M.I.A. 91; ■> J lu¬ 
ll noun ad Allalidad v. Jlv hammad m Ismail (18S8) 10 All. 289, 317. 

(«) Muhammad AUahdad v. Muhammad Ismail (188.4) 10 Al/. 289p340. 
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CHAPTER XII. 

, Guardiansio-?,' < ’ 

* 

213. Age of majority. —Fot- the purposes of this 
Chapter, u minor” means a person who shall not liaye 
completed the age of eighteen years. 

See ‘Indian Majority Afct fX of 7875, a. 3, and the Guardians 
and Wards Act-VIII of 1890, s. 4, cl. (1) ( r ^ 

f ( c 

214. Power of the Court to make paler as to 
guardianship. —When the Court is satisfied that it is 
for the welfare of a minor that an orde* should be 
made (l) c appointing a guardian of his person or 
property, or both, or (2) declaring,a person to lie 
such guardian, the Court may make an order 
accordingly, 

* 4 > 

Guardian and Wards Act, s. 7. 

215. Matters to be considered * by the °Court in 

appointing guardian. —(1) 111 appointing or declar¬ 

ing the guordian of a minor, the Court sM'll, subject 
to the provisions of this section, be guided by what, 
consistently with th& law to w/iieft- the minor is subject , 
appears in the circumstances to be for the‘Welfare of 
the minor. 

<• » 

( 2 ) in considering what will be for the welfare of 
the minor, the Court shall have regard to the age 
and sex of the * minor, the character and capa¬ 
city of 4 the proposed guardian and his nearness of 
kin.to the minor, the \yishes, if* any, of a deceased 
parent, and any existing or previous relations of the 
proposed guardian with the minor or his property. 

(3) t If the minor is old enorjgh c to form an in-< 

telligent preference, the Court may consider that 
preference. c t c ' 

Quartans ajjd Wards AoC, s. 17. The italicized words show 
4 that if a minor of whose person or property or both a guardian is 
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to be appointed or declared by the Court is a Mahomedan, the 
Coart is to have regard ^ tlio rules of Mahomedan Law, subject 
however, to the provisions opthe section . See notes to s. 210 below, 

* ^ £5 

as to the Oxact significance of the words last italicized. >We now 
proceed to enumerate the principles of Mahomedan Law relating to 
(1) the guardianship of the person' of a minor, and (2) the guar¬ 
dianship cf his property, n n « v 

Guardians rof the Person of a Minor % 

216t Right of mother to custody of infant 
children. —The mother is entitled to the custody of 
of her maleo child until lie has conrpleted the age of 
seven years, and of her female child until she has 
attained puberty, 

Hed. 138 ; Baillie, 431. It has been held by the High Court of 
Calcutta that the mother is entitled to the custody of her daughter 
who has not attained puberty in preference even-to the husband of 
the daughter :» JSfun Ilaclir v. Zuleikha Bibi (1385) 11 Cal. 649 ; 
Koibanx. King-Emperor (1904) 32 dal. 444. 

’ Shiah Lain, —Under the Shiah Law, the mother is entitled to 
the custody of her male child until ha is weaned, and of her female 
child until she has completed the age of sev^n years : BaiJJie, Part 
If 95.’ * J > 

217. Right of female relatives in default of 
mother, —Failing mother, -,the right of custody of a 
boy under the age of seven years, and c5f a' girl that 
has not attained puberty, devolves'upon the follow¬ 
ing;, f^malfe relatives in the order cnumerated-below : 

(1) mother’s mother, how high so ever; 7 
father’s father, how high so ever ; 
full sister ; 
uterind sifter ; 

[consanguine sister] ; 
full sisterV daughter : 


() 

( 3 ) 

( 4 ) 

'( 5 ) 

( 6 ) 

CO 


uterine sister’s daughter 


i j 


J 




180 


MAHOMEDAN LAW 


(8) [consanguine sister’s daughter] ; 

(9) maternal aunts, in lijp^r#rcler as sisters;and 

(10) paternal aunts, also ya like order aa sisters. 

Hecf! 138 ; Baillie, 432. Neither the consanguine sister nor \ier 
daughter is expressly mentioned either in the Iledaya or Fafcwa 
Alum^iri; the omissitn se^ni# to befcaccideatal, for patewial aunts 
are expressly.mentioned. „ ^ 

218. Right of male paternal relatives,—J 11 de¬ 

fault of all the female relatives mentioned above, the 
right of cftstody passes to (1) the father (2) father’s 
father how high* so ever, (3) full brother, (4) consan¬ 
guine brother, (5) full brother’s son, £6) consanguine 
brother’s son, (?) full paternal uncle, (8) consanguine 
paternal uncle, and other paternal male relatives in 
the order enumerated in the Table of Eesidnaries 
(s. 41). • 

No male is entitled to the custody of a female cljild 
unless he stands within the prohibited degrees 
relationship to her. • , • 

Bed. •138, 139 ; Bailie, 433. * 1 

« , t * 

219, Right of custody, how lost.— Neither a 

mother nftr any other female relative mentioned in s. 
217 is entitled to the custody of an infant, if she 
marries a person not related to the infant within 
the prohibited degrees ; but the right is restored on 
the dissolution of the marriage by death or diForce. 
Nor is she entitled to rtfain custody of an infant, if 
she removes the infant t6 a distant place so as to 
render it impracticable/or the father to look after 
the child. ' c e 

lied. 138, 139 ; Baillie, 432, 435. **111* reason of the first 
br&ricli of the rule is that the ijifant may not be treated* with 
kindness, if the woman marries a person*w7m not a near relative 
ofMie infant. *ln Moocha v. .FAahi Bux (1885) 11 Cal, 574 > 
•the cjnestflon arose as to whether the grandmother of a minor 


« 
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female, or her paternal uncle, was entitled to the custody of the 

minor. ! he minor ^^d not attained puberty, and she was 

married to a hoy twelve o? fourteen years of age. The mother of 

the minor had married a*person not related to the minor within 

the prohibited degrees. No claim was made on behatf of the 

husband. It was held that 'the grandmother was entitled to 

the eustpdy in preference to^the pyerpal n,ncle (see s. 217.). The 

Court felt itself bound by the provisions of Mahomedan Law, 

though it wa^ clearly of opinion that under the circumstances the 

uncle bf the % girl was a far preferable guardian to the grandmother. 

’This case was decided in 1885, that is, five ^ears before the pass- 

ing of the Guardians and Wards Act. Under that Act, however, 

the primary consideration for the Court h the welfare of the 

* 

minor (s. 215 anty), and the provisions oP tlie law to which the 
minor is subject are subordinated to that consideration. 

A prostitute is not a fit and proper person to be appointed 
guardian of an infant: Abasi v. Dunne (1878) 1 All. 598. This, 
however, is not a fecial rule of Mahomedan Law, but a part of 
t(ie general law of British India. See Guardians and Wards 
Act, s. 17? cl. 2. set out in s. 215 above. 

It seems that apostasy is not a ground of disqualification : Hed. 

139 ; Baillie, 431. See 2lso Act XXI of 1850, and,the notes 

» * 

at p. 150 ante, > 

220. Custody of boy over seven aad of adult 
female. —The father is entitled to the custody of a 
boy when he has completed the age of seven years, 
and of a girl when she has attained, puberty. Failing 
father, the right of custody devolves upon the pater¬ 
nal relatives mentioned in s. 2 L8. 

> * 

i 

Hed. 139; Baillie, 434; I<lu v. Amiran (1886) 8 All. 322. 
The father is entitled to the custody of a boy under seven years 

j rO *» ‘ ^ 

of age and of a girl that has nut attained puberty, only there be 

no mother or any of the female relatives mentioned in s. 217 and 

competent to act. See s. 218* / 

> 

221. Custody of illegitimate children. —[The/uis- 
ody of illegitimate children belongs to the yiothgr 
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<* * • 


and her relations. 

Maonaghten,J298. 


* 


A 





^Guardians of the property of a minor. • 

j* • m * 

222. Guardians of property. — The following per* 

sons are entitled to be guardians of the property of a 

* ... 9 0 0 • • • • 

minor :— 


^1) tfts father ; • * 

(2j the excj^tor appointed by the father 

(3) fhe father’s father ; # 

(4) tke executor appointed by the will 

father’s father ; • * 


’s will ; 
of the 


If there be none of these, the Court has the power 
te appoint a guardian, but it should select by preference 
a male agnate of the deceased father. 

^ • 0 

Macnaghten, 304. For a lisf. of male agnates, see the Tabl$ « 
of Kesiduaries, s. 41. • • 

The only relations by bloocUthat are entitled as such to the 
guardianship of the property of a minor s^e (1) the father, and (2) 

the fathers father. N6 other relative can claim to be •such 

• • * 

guardian as of right, not even the mother (&). Hence # a mother 
has no power t<* bind the estate of her minor children by mortgage, 
sale or otherwise (c), unless the transaction be manifestly fo» the 
benefit of the minor ( d ). Nor is a mortgage executed by a 
mother, brother, and sislfcr of a minor, binding on the minor, none 
of them beisg a guardian of the minor’s property ( e). ‘Similarly 
it has been held that a mortgage executed bf the uncle of a minor 
is not binding on the minor (/).* * 

_•_‘_*_ 

(b) Pat hum mabi v. V it til VuPniachabi (1902) 20, Mad. 7?4 ; Moijita € 
fiibi v. Banhu Behari (1902) 29 Cal. 473 ; Baba v. Shivappa (1890) 20 t 
Bom. 199 f Sita Ram v, Amir Regam (1880) 8 A1E 32t, 338. 

(<*) lb. 

('/) ilojidan v. Ram Narain (1903) 2G,A11.22. * 

(e) Bhutnath v. Ahmed Hosein (1885) *xl Cal. 417. A brother is not a 
guardian of her sister’s property : Bukskm, v. Maldai (1869) 3 B.L.R.A.C. 

423. 'otec also Huseftt Betjkm v. Zia-u\- Nisa Beg am (1882) 6 Bom. 407. 

£/) Mzammd-Dini v. Anandi Prasad (.1890) 18 All. 373. 


) 
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As to the powers of a husband to deal with the property of his 

minor wife, see Hayathy. Syahsa Meyn (1903) 27 Mad. 10. 

' ’ **'■•* / 

223. Powers.of,guardian to sell or mortgage.— 

A guardian of the property.-of a,minor may sell the 
movable property of the minor, but he cannot sell any 
part of his Immovable property, unless the sale 
is absolutely necessary,\or is for the benefit of the 
minor. „ > * > 

o * 

Baillie, 076 ; Macnaghten, 04, 305, 306,; Ilurbai v. Iliraji 20 
Both. 116, 121. See also Kali Dutt v. A bald Ali (1,888) 16 Cal* 
627. * V 

I: a person is appointed or declared a guardian of' the property 
of a Mahomedan .ninor under the Guardians and Wards Act, “ he 
shall not, without the previous permission of the Court (a) mortgage 
or charge, or transfer by sale, gift, exchange, or otherwise, any 
part of the immovable property of his ward, or (b), lease any 
part of that propeiiy for a term exceeding five years, or for any 
te.’m extending more than one year beyond the date on which the 
^ward will c^afse to be a minor ” (s. 29). And it is provided by s. 
30 of the Act that a disposal e>f immovable property by a guardian 
in contravention of the foregoing provisions is voidable at the in¬ 
stance of any other person affected thereby. 

* ; 

* Guardians and Wards Act. 

I. > 

224. Applicability o f , the Guardians and Wards 

Act. —All applications for the appointment or de¬ 
claration of a guardian of a person or property or both 
of a Mahomedan minor must now be made u'nder the 
Guardians and Wards Act, 1890, and the duties, 
fights, and liabilities of guardians appointed or de¬ 
clared under that Act, are governed by the provi- 
oions of that Act. J > 

« O) * 


J 

-O — 




J J 

* * 
) 
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CHAPTER XI{I. 

Maintenance of Ki*&vi'ives. • 

225 4 Maintenance of*children ,-mV father ia bound 
to maintain liis daughtefs mb til they are married, but 
he its not obliged to maintain his adult sons unless 
they # are disabled by infirmity or* disease. m If the 
father is poor, and*ineapable ©f earning anything by 
his own labour, the mother, if «he has. gcrt prefperty 
of ITer own, is bound to maintain her - ftnnmrried 
daughters.and srteh of her adult sons as are disabled# 

Jed. 1-18 ; Baiilie, 455-458. As to maintenance of wife, see 
pp.J.52, 153* 

226. Maintenance of patents.— Children in easy 
circumstances are bound to maintain their own parents, 
although they may be able to earn SQmething.for 
themselves. 

• • •* 

This section is a reproduction of the first marginal note on p. 4$1 « 

of Baillie’s Digest. See also Hedaya, p. 148. . • • 

• 

227. Maintenance *of other relations. —Persons 
in easy circumstances may be#cqjnpelled to maintain 
their poor relation £ within the prohibited cj,egre£s in 
proportion to the shares which they would .inherit on 
the death ftf the relative to be maintained bv them. 

Baiilie, 46*. . * . 

228. Statutory obligation of father to maintain 
his children. —If the father neglects or lWuses-to 
maintain his legitimate or illegitimate children who 
are unable to maintain tfic^nselves, he may be coni- 
polled, under the provisions of the Code of Criminal 

^Procedure, to make a nnTnthly allowance not exceeding 
fifty rupees for their maintenance* • 

Hfce Criminal Procedure Code,, s. 48&. If the children* are 

« 

illegitimate, the refusal of the mother te surrender them to the 
father 1 * no ground for refusing maintenance : Kctriyadan v. 
JtayatmBe&an (1885) 19 Mad. 461. 

• . . * ‘ 
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5 T/id references throughout are to pages.) 

Abu Harifa, # • * 

founder of the Hanafi sect of Sunnis, 15° > 

-> ■» 
disciples of, 17 « 

■> 

Acknowledged kinsman, , ^ , 

deiinition of, 79 * 31 

■> . 3 p 

Acknowledgment, 3 r 

legitimation by, 174 

, conditions of, 176 1 1 

may be expjess or implied, 174. 
effect of, 176 > ^ 

irrevocability of, 177 

Administrator, 

vesting of estate in, 20 
suit against,,26 

may sue without letters, except for recovery of debt, 33 

Adoption, 3 ’ ' d 

3 not recognized in Mahomedan Law, 177 

Agreement, 

empowering wife to divorce herself rrom husband, 14T, 163 

Bequest, ^ -> > 

tolieL>s,91 

for pious*purposes, 94 j 

consent of heiife, when necessary, 93 

to ftnborn persons, 94 * , , 

to a child in the womb, 94 

revocation of, 95 * ® 

^see Legsflcy and Will 

* 

Brother, n , 

' 3 (0 Ml- > 

is a residuary, see tab. of res., s. 41 
> (ii) consanguine— 

is a residuary , 3 sec* tab. of res., s. 41 

(jii) uterine — 

is a sharer, see tat), pf sh?* s. 39 

Brother's daughter, * > * , 

is a distant kinswoman of the third class, 66 , 73 > 

13 • > , , 

3 > 


> -> 
> 


u 
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Brother’s daughter’s children, 

are distant kindred of the third class, 6(3, p8 

dr f . <' 

Brother’s son h' 1. s. 

(i) /«//— 

*is a residuary, see tab. of res., s. 41 

\ ^' 

(n) consanguine — * 

r is a residuary, ^e ta^. of res.,^. 41 f> 

(iii) uterine — 

is a diS'ant kinsman of the third class', 66,, 73 ( 

Consanguine brother, . 

is a Residuary, see lab. of res., s. 41 

Consanquine brother’s daughter, 

f is a distanl kinswoman, 66, 73 

c 1 

Consanquine brother’s son, ' 

is a residuary, see tab. of res., s. 41 

Contingent interest, 

not recognized in Mahomedan Law, 37 

Creditor, ( < « ( 

suit by, against legal representation, 26 
suit by, against heirs, 27 

Daughter, ( t 

as a sharer, see tab. of sh., s. 39 # ^ 

as a residuary, see tao. of res., h. 41 

c 1 

Daughter’s children, t 

are distan j kindred of the first class, 66, 67 a 

Death illness, t c 

what is, 97 
gifts made in, 971 * 
acknowledgment of debt in, 98 

Debts, ^ (1 

payment of, 19 c 

liability of heirs for, 23 ^ 

alienation of estate before payment of, 23, 24 ( 
aliepation of estate for payment of, 25 
recovery of, when due to a deceased Mahomedan, 32-34 
v death-bed acknowledgment of, 98 ’ 

Distant kindred, <T 

‘^definition ofp‘43 <-> 
four classes of, 65 
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o 


c 

c c 
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Distant kindred,— (oontfy.) 

, list of, 06 «■' 

of the ilrst class, rdles succession among, 67 ■> 

of tJje second clans/ rides of succession among, 72 

of the third class, rules of succession among, 73 

of the fourth class, rules of succession among, 75 > 

* 

Divorce, » 

(i) talak, or divorce by husband— 

^ 0 puberjty of husband necessary to validity of/1^1 

3 vali^, though pronounced under compulsion or in a si&te of 
voluntary intoxication, 164 

must be addressed to wife, 161 

no particular words necessary, 161 

three varieties of, 161 

when irrevocable, 162 

by tafioeez or delegated authority, 163 

(i7) khula , or divorce by mutual consent—consideration from wife, 

- a necessary element of, 164 

{Hi) mubarat , or divorce by mutual consent—distinguished from 
khula , 165 

0 v x 

3 impotency of husband, a groi nd of, 165 

* * laan, a ground of, 166 

wifo^s costs not allowed in a suit for, 167 > 

apostasy, a ground of, 1^0 > ° 

effect of, 168, 169, 170° 

, i) J 

Dower, o B , 

definition, of, 154 

may be fixed before, during or after marriage, 155 
maximum and minimum of, 155 
“ proper^*’ 155 

distinction between “ prompt” and u deferred,” 156 
whole presumed to be “ prompt,*’ when, 156 
wife’s rights on non-payment of “ prompt,” 157 
9 nature of widow’s claim for, 157, 158, 159 
effect of divorce on claim for, 169 

Escheat, ) 

} ' to the crown, 79 ( , 

Estate, 

Application of, of a deceased Mahomedan, 19 » 

vesting of, in executor and administrator, 20 
devolution of, upon heirs, 21 j J ? » . ^ 

distribution of, 22 * » * 


J 
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Executor, % 

position of, under pure Mahomedan Lav^j20 • 

vesting of eftate in, 20 • • * 

suit against, 26 • •• * 

may^ne without probate, except when the suit is for the recovery 
of a debt, 33 • * « 

need not be a Moslem, 96 • 

• • 

powers of, 96 * • • • « • 

False Grandfather, % # 

definition of, 44 - * • 

is a distant kinsman of the second class, 66, 72 • 

r • 

False Grandfather 

definition of, 44 # 

is a distant kinswolnan of the second class, 66, 72. 

Father, * $ 

as sharer, see tab. of sh., s. 39 
as residuary, see tab. of res., s. 41 
may inherit both as sharer and residuary, 54 

Funeral expenses, • • m 

payment of, first charge upoif estate, 19 

Gift, # 

definition of, 100 • • 

capacity for making, 100 * • 

need n^t be in writing* 100 ^ 

seisin, a necessary condition of, 105 • • 

. subject of, 101 • • 

of equity of redemption, 102 * 

of future R^ope^ty. 103 • 

of property held adversely to donor, 103 
of property in possession of donee, 107 
of mushSa , 107, 108, 109 • 

tounbornpersons.llO • 

to minors, 110 * 

by a father to his minor child, 110 
by husband to wife, 111 • 

in futyro t 111 * * 

with conditions, 111 • * 

resolution of, 113 

• m 0 

made in death-illness, 97, 98 • . 

Grandfather, • • * 

• true ,*ndB True Grandfather 
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Grandfather,— (contd.) 

9 false, vide False Grandfather 1 

Grandmother, * * » 

tru»), vide True G?a*mknother 9 9 

false, vide False Grandmother > * i t 

. * 1 

Guardian, » , ’ * 

power of court in»appointing, 178 # 

matters to be considered courl in appointing, 178 

^of^person, 179, 18CV, 181 # ^ 

ofjprop^rty, 182, 183 * 

applicability of Guardians and Wards Act, 183 

Hiba-ba-shart-ul-ewaz, * 

definition of, 115 

«► » 

Hibabil-ewaz, » 

definition of, 1>4 

Homicide, 

Jas a bar to succession, 41 

Husband, 

is a shaker—s«e 'Jab. of sh., s. 39 

Iddat, , 

, ^ period of, 147 

marriage before completion'of, 160/169 
maintenance of wife during, 153, 169 

rights of inheritance how affected by deuh before completion of 
169, 170 * 

Illegitimate'chiljl, > 9 

inherits from mother only and her relations, 80 

Increase, ' * * 

doctrine of, 49 * 

Inheritance, ® 

devolution of, 21 

renunciation of, 38, 39 3 

rights of, how affected by death before completion of uldat, 169 

^ > 

Joint family, ’ 

rules of Hindu law ot. not applicable to Mahomedans, 41 

Justice, equity, and gocyl conscience, J 

meaning of, 8 3 

Koran, 5 , 3 > > » ^ 

interpretation of, 15 j 
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c 
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Legacy, 

subject of, 95 
abatement of? 94 
lapse qf, 94 

see Bequest and Wii^ • 

Legatee, 

universal, 79 

Legitimacy, # • 

preaumption^as to, 171, 172, 173 • • # 

r 

Letters of Administration, 

when'necessary, 32, r 33 

Mahomedan, 

who is, 4 «' * c 

f 

Mahomedanism. ( 

conversion to, 4, 5, 6 

Mahomedan Law, 

intorduction of, into British India, 1-11 

sources of, 15 c c 

. c c 

interpretation of, 15-18 v» 
no right of representation in, 36 

reversionary or contingent interest not recognized in, 31 
vested remainders not recogui^ed in, 38 

C 

Maintenance, , e ■ 

of wife, 152, 153 c • c 

of children, 184 « 

*. ’ c 

of parents, f34 « 

of other relations, 184 c * 

t 1 • 

Marriage, 

is a civil contract, 146 

who m ^‘contract, 146 # • 

(i) valid, requisites of— * 

1. puberty and sound mihd^l46 * 

2 . consent of father flr graudfather, when puberty not at¬ 

tained, 151 * 

* 3. proposal and acceptance, 146 * * 

4.* presence of witnesses, 147 * * 

• 5. the woman musr. not be wife of another man at time fit 

• marriage, 147 V * 

6 . the man must not be ^husba^d of four wives at time of 
• nJhrriage, 147 • 

, t X. flie woman must have completed her iddat, 147 


o c (. 






• O * > 

t 


INDEX 


Marriage,— (contd.) o 

+ 8. the woman must oot be tin idolatress, 148 

9. she must be a ^Iahomedaa, 148 % 

10. the partite must not be related to each other within pro*' 

hibited degrees of consanguinity, affinity, *or foster- 
• age, 148, 149 # * # • 

effect of, 149 • # * # 

( ii ) invalid, what is— 

1. when contacted ygithout witnesses, 147 
* * * 2. ^hen the wife ig an idolatress, 148 * 

3. e when the husband is a non-Moslem, 148 • 

effect of, 149 

{Hi) illegal or void ' m * 

1. when contracted before completion of iddat, 147 

2 . when prohibited by reason of ecnsanguAiity, affinity, or 

fosterage, 148, 149 * 

3. with a wife’s sister, during wife’s lifetime, 149 

v effect of, 150 

of minors 

may be contracted by guardian, 150 
guardian, 1 * fbr marriage, 150 

1 valid if brought about by faidier or grandfather, 151 
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voidable if brought about by any other guardian, 151, 152 


(f) of Lunatics « 

subject to same rules, as marriage of minors, 152 

Misslrg persons, ' , *> 

rule of succession, relating to, 80 

Mosque, » 

wakf of mftsftaa for, ] 19. 

ptlblic jtight of worship in, 1&0 , 

Mother, * 

is a sharer, see tab. of sh., 8. 39 * 

O o 

Mushaa* 

what is, 107 Q 

gift of, 107 # 

wakf of, 119 * 

doctrine ot, not recognized in Madras Presidency ^ 2, 109 
• Mutawaii, • # 

who may be, 127 1 

powers of, to mortgage or aall, 128 
to grant leases, 129 

to increase allowance of servant, 129 ° > 

to appoint successor by will, 128 

* - 
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INDEX 


Mutawali <—{eontd.) * 

remuneration of, 129 ' 3 £ • 

removal of, 1,29 • • 

*■ . appointment of new, 127 <> , 

office^of, not transferable, 123 # # 

personal decree against, 13ty * * 

re-emption, * j,t 

definition of, 132 • • • © • 

• 

who may claim, 133 # # # * 

arises from s^tle, 135 * 

ground of, to continue up to decree, 135 • 

whether birger should be a Mahomedan, quaere, 136 

seller and pre-emptor should be Mahomedans, 136 • 

when sale i& made a shafee, 138 

forms to be observed ,<439 

tender of price not essential, 141 ^ 

right of, extinguished on death of pre-emptor, 141 

lost by acquiescence, 141 ^ 

not lost by refusal of offer before sale, 142 

suit for, 142 • 9 9 * 

legal device for evading right%)f, 143 • • 

custom of, recognized among Hindus in Bahar and Gujarat, 132 • 

P bate, • • 

expenses of, 19 # # 

when nfpessary, 32, 3% # 

Prohibited degrees, 

of consangq^uityfl48 
of aflinity, 148 

£ ® 

as between Poster-relations, >149 • 

Puberty, . • 

age of, 1^6 # 

effect of marriage before, see marriage, (iv) of minors • 

taluk not valid unless husband®has attained, 161 

Renunciation of inheritance* * 

how far binding on the heir, # 38 

Residuaries, 

definition of, 43 • r 

table of, s. 41 # 

female, 57 ^ *• m 

Residue, e • , • 

peculiar features of, 61 w 


* • 


• i 


* • 
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• INDEX * 

I • 

• .* . 

RestitutioJ of con, ugal rights, 

suit for, by 1ms >andj 153, 1G3, (ill) 

Return, ♦ • 9 

doctrine of, 61 * 

• * * 

Reversionary interest, * * • 

not recognized in Mahomedan Law # 37 

3 

Rtvoca ; on * 

oi equests, 95 ° ^ 

“^of^gilts, 113 , , 

vtiwcikf^ 119 

of talak,* 162 
v • 

Seisin, 

h necessary element of a valid gift, 105 

Sharers, \ , 

definition of, #3 
rule of succession among, 45-51 
table of,‘s. 39 

Shiahs. 

diffc'^/jt sect| oi, 12 

, law oi inheritance among, 80-8&i> 
o ?' 

Sister, 

(0 *•«- ’ ,; 

as a sharer, sec tab, of sh., s. 39 

» as a residuary, see tab. of res., s. 4 

(ii) consanguine — 

as a shearer, see tab. of sh., d. 39. 

© as a residuary, see tab. of res., s. 41 

O 

(Hi) uterine — 

is a sharer, see tab. of sh., s. 39 

i ) 

Sister’s children, 

are distant kindred 5f the third-class, 66, 73 

Son, 

is a residuary, see tab. of res., s. f 1. 
o -J •> 

• Son’s daughter, } 

as a sharer, see tab. of sh., s. 39. 
a as a residuary, see tab. of res., s. 41, 

Son’s daughter’s children, ) 

are* distant kindred of the first^crass, 66, 6,7 

14 
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Sob’s son. h. 1. s- 

is a residuary, see tab. of res., s. 41 

« 

Step-children, 

are not beirs^ 80 «■ 

Step-paie'hts. . c « 

are not heirs, 80 * 

€ 

Succession, 

governed by the law of tta s*ct of ti e deceased, ia, 29 
principles of,^imoDg sharers and retiduaries, 58, 59 60 

Succession by contract, 

definition of, 78 

« « 

Sunnis. * « 

different schools of, 12 

.change froln one Stmni sect into another, 18 

True Grandfather, < 

definition of, 44 
as a sharer, see tab. of sh., s. 39 
as a residuary, see tab. of res., s. 39 
may inherit bo^h as sharer and residuary, 54 

* < r 

True Grandmother, * 

definition of, 44 

isfi sharer, see tab. of sh., s. 39 t 
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Uncle (maternal,) * t 

is a distant kinsman <^£ the fourth das.*, 60, 73 

Uncle (paternal), 

' Ml— r f 

* a residuary, see tab. of res., s. 41. 

(ii) conscwauine — 

is a residuary, see tab. of res., s. 41. 

Jii) uterine — 

is a distant kinsman of the fourth class, 66. 7o 

(Maternal) uncle’s children, e 1 

are distant kindred of the fourtf, class, 66, 75 

' c 

(Paternal) uncle’s son, h. 1. s., 

c ( i ) full — c ' * 

<*s a residuary, see tab. of res., s, 41 c c 
(ii) consanguine — 

«• is a residuary, see tab. of res*, s. 41 ( 

(Hi) uterine — ( 

* i* a distant kinsman of the fourth class, 66. 7o 
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9 INDEX « 

i ^ 

Universal egafcee, 

definition of, 79 

»*“ Usury. m T & * 

Mahometan rule again it, a morjil precept only, -4 

{ 

Vested inheritance. • 

meaning of, 40 * • • * * j 

1 1 

Vested remainder, • 

not, recognized in Mahou^edan L^vv^ 38 » 

"Vakf, * 

definition ofpllfi * 

who may create, 117 

form of, immaterial, 117 • 

may be testamentary or inter vivos, 117 
limits of power to make, 117 9 * 

0 when complete, 118 : 0 

revocation oi, 119 
of mushaa, 119 
contingent, 120 

characteristics of wakf property, 120 
famir aettlgrrrtnte by way of, 120-120 
operation of, may be postponin',.120 

illusory, 123 

•*> 0 

> Wife, * * 

* • is a sharer, see tab. of sh., s. 3$ 

' syni i, • • • 

* leauing authorities on, 81* 

who can make, 89 • m 

form of, immaterial, 90 

extent of power to dispose 3f property by, 93, ( 
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